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Sesavali sityva 

(transkripti)

mindia ugrexeliZe 
samarTlis doqtori, profesori

mogesalmebiT yvelas! 
neba miboZeT, madliereba gamovTqva imaT 

mimarT, vinc gaxdnen im ideis STamagonle-
bebi, rom es konferencia Catarebuliyo da 
xeli Seuwyves mas yvelanairad: organizaci-
ulad, finansurad, teqnikurad Tu materi-
alurad.

marTlmsajuleba gaxlavT erT-erTi 
didi sadrtvinveli yvela sazogadoebisa, 
maT Soris Cvenis. dRes is gansakuTrebul 
viTarebaSi imyofeba. Tu Cven oficialur 
instanciebs mivmarTavT, isini amas uwode-
ben sasamarTlo reformis mesame stadias, 
magram araviTari stadiebad dayofa amas ar 
sWirdeba. TavisTavad cxadia, sazogadoebis 
ganviTarebis yovel safexurze saWiro xdeba 
axali da axali Zalisxmeva, raTa win waiwios 
saqmem, amovsebuli iqnes xarvezebi, da, amave 
dros, daisaxos gzebi Semdgomi progresisa.

TavisTavad is, rom Cveni konferencia eZ-
Rvneba marTlmsajulebis Temas, imTaviTve 
gansazRvravs mis mniSvnelobas da aqtualo-
bas, ratom? imitom rom marTlmsajulebis 
mizani aris erT-erTi sanukvari ocneba ka-
cobriobisa, romelic marTalia jer kidev 
miuRwevelia, da, albaT, kidev did xans 
iqneba miuRweveli, magram is unda iyos mu-
dam Cveni sazrunavi.

mogexsenebaT samarTlianoba ar aris iu-
ridiuli kategoria, samarTlianoba gaxlavT 
zneobrivi kategoria. Tumca, dRevandeli 
kacobrioba am sityvas xmarobs sxvadasxva 
mniSvnelobiT, Tavad Tqven rom gkiTxoT, 
yovel Tqvengans, am darbazSi myof stum-
rebs, rogor esmis samarTlianoba, Tqven 
dainaxavT, rom imxela iqneba nairsaxeoba, 
verc ki warmoidgenT. yvela, ase vTqvaT, Ta-

viseburad warmoidgens am samarTlianobas. 
magram erTi ram aris uryevi, risTvisac Cven 
unda viyoT gansakuTrebiT madlieri german-
eli mecnieris vilhem zauerisa. 1958 wels 
man gamoaqveyna Tavisi ukvdavi naSromi „gere-
htigait” (samarTlianoba), romliTac man, praq-
tikulad, saTave daudo am sakiTxSi Zalian 
seriozul CaRrmavebas. dResdReobiT mini-
mum, razedac ar daoben, es aris samarTlia-
nobis cneba, romelic gamoiyeneba ori mniS-
vnelobiT: erTi, es aris gamaTanabrebeli 
samarTlianoba da meore, - distribuciuli, 
anu gamanawilebeli samarTlianoba. erTi 
aris, Tu SeiZleba ase iTqvas, horizontalu-
ri cneba; meore aris vertikaluri cneba da 
orive maTgani Tanabrad mniSvnelovania saim-
isod, rom sazogadoebam SeZlos ifunqcios 
saTanado doneze. 

sazogadoebaSi samarTlianobis arseboba 
da damkvidreba yovelTvis saWiroa, magram 
Cveni sazogadoeba zogjer amas udgeba Za-
lian zereled. magaliTad zogierTi va-
glax Jurnalisti da naklebad kompetentu-
ri iuristi, Zalian zedapirulad ixilavs, 
imis nacvlad rom seriozulad SeeWidos 
urTules Temebs, rac ukavSirdeba xelisu-
flebasa da samarTlianobis damkvidrebas. 
isini ZiriTadad Semoifarglebian imaze 
sqolastikuri daviT, ra unda moxdes saqa-
rTveloSi, samarTlianobis aRdgena Tu dam-
kvidreba. es aris sruliad usagno, fuWi da 
arafris momcemi dava. ratom? imitom, rom 
es ori cneba ki ar ewinaagmdegeba da gan-
devnis erTmaneTs, aramed TiToeuli maT-
gani unda iyos gamoyenebuli Tavis adgilas. 
cxadia rom individur doneze unda moxdes 
aRdgena samarTlianobisa. (Tu usamarTlod 
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gamasamarTles, an CamomarTves qoneba, cxadia 
es unda gamoswordes da aq dava imaze, rom es 
aRdgenaa Tu gamosworeba, sruliad zedme-
tia). ra Tqma unda, saWiroa aRdges es samar-
Tlianoba da rodesac es did masaSi gadai-
qceva iseT movlenad, rodesac materialur 
Zalas SeiZens, ra Tqma unda Cven SegviZlia 
vilaparakoT imaze, rom sazogadoebaSi an 
aris damkvidrebuli, an male damkvidrde-
ba samarTlianoba im zomiT, ra zomiTac 
aucilebelia sazogadoebam normalurad 
ifunqcios.

ase rom, TavisTavad mizani marTmsa-
julebisa imdenad Seuvalia, imdenad maRa-
lia, imdenad diadia rom miutevebeli da 
SeuZlebelia, ar uerTgulo mas, Tu odnav 
sindisis natamali gagaCnia da, Tuki odnav 
mainc gaqvs moqalaqeobrivi grZnoba, ma-
gram ar aris saWiro grZnobebs emsaxure-
bodes sazogadoeba, aramed aucilebelia 
daiZebnos Sesatyvisi saSualebani, romli-
Tac miRweuli iqneba es mizani. unda Segax-
senoT, rom saqarTvelom mravalgzis wamoi-
wyo sasamarTlo reforma, magram Sua gzaze 
is sxvadasxva mizeziT wydeba, zogjer es 
politikuri mizezebia, zogjer es Cveni 
ukeTurobisa da arxeinobis mizezia, faq-
tia, rom, viwyebT, mere SevwyvtT da mere 
yvelaferi iwyeba Tavidan. es aris wyalSi 
gadayrili garja. amasTan Segueba aris Seu-
Zlebeli, magram ar moxdeba araferi, vidre 
saqarTvelo Tavad ar gadawyvets, gaakeTos 
swori arCevani, romelia is instituciuri 
saSualebani, ra aris is gzebi da meTodebi, 
romlebic Cven mogvcemen saSualebas saqa-
rTveloSi, swored iseTi marTmsajuleba 
davamkvidroT, romelic saWiroa. me axla 
SemTxveviT ar vlaparakob marTlmsajule-
baze, marTlmsajulebis zogad sakiTxebze, 
imitom, rom Cven qarTvelebs, da saerTod 
adamianebs, aqvT aseTi cduneba, rom ZiriTa-
dad, roca gamodis tribunaze, imaze il-
aparakos, rac man ukeT icis, vidre sxvam, da 
im Temaze ilaparakos, razedac is muSaobs, 
amaSi dasaZraxi araferia, Tumca es gulisx-
mobs Zalian fragmantur midgomas sakiTx-
isadmi.

Cven gvainteresebs ufro globaluri 
midgoma, es globaluri midgoma mdgo-
mareobs imaSi, rom instituciuri saSu-
alebebis gamoZebna ar SeiZleba modiodes 
romelime qveynidan, ar SeiZleba modiodes 
romelime samarTlebrivi ojaxidan, ar Sei-
Zleba amas gvkarnaxobdes romelime samarT-
lebrivi reforma, Cven gvqonda iseTi Sem-
Txveva cota xniT adre, es iyo daaxloebiT 
90-iani wlebi, roca saocari ram moxda: 
erTis mxriv evropuli procesi iqna Semot-
anili samoqalaqo samarTalSi, xolo sisx-
lis samarTalSi daiwyes sxva, amerikuli 
procesis Semotana. zogjer erTsa da imave 
dargSi nawili evropuli iyo, nawili ki 
amerikuli da miuxedavad imisa,rom orives 
aqvs Tavisi xibli da damsaxureba, imdenad 
SeuTavsebadi aRmoCnda es ambebi, rom sa-
samarTlo procesebi daiwyo da maTi das-
ruleba ver xerxdeboda. maT Soris Zalian 
mwvave procesebi, rogoric iyo magaliTad 
mxedrionelTa saqme. sanam es ar gaiTavisa 
mTavrobam, rom am gziT siaruli ar Sei-
Zleboda, manamde am saqmes ar eSvela da 
faqtobrivad xelmeored daiwyo sasamarT-
lo reforma. magram sasamarTlo reformis 
aranairi niSan-wyali iq ar ikiTxeboda.

* * *
axla waviwioT kidev ufro win. Cven vic-

iT, ra aris mizani marTlmsajulebisa, vic-
iT, rom aris saSualebebi, romlebic erma 
TviTon unda gansazRvros, iseve rogorc 
ganaTlebis sistemaSi, iseve rogorc janmr-
Telobis sistemaSi, sxvebis mier motanili, 
ase vTqvaT receptebi, raoden keTilSobil-
ic ar unda iyos, raoden keTilSobilebiT 
ar unda iyos is nakarnaxevi, rogori kargic 
ar unda iyos is im viTarebaSi da konteqtsSi 
sadac Cveulebriv funqcionirebs, SeiZleba 
ar gamodges saqarTveloSi, romelic Zalian 
specifikuri qveyana aris. aseve, me mgo-
nia, rom SemkveTni am sakiTxSi unda iyvnen 
swored erovnuli profesiis warmomad-
genlebi. gansakuTrebiT didi sityva unda 
eTqmeodes aq mecnierebasa da mecnierebs, 
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romlebsac SesaniSnavad moexsenebaT, Tu 
ra praqtikuli saWiroebebi dgas Cvens wi-
naSe. xdeba Tu ara es? samwuxarod, es ar 
xdeba. rodesac Cveni SesaniSnavi axalgazr-
doba gaeSureba ucxoeTSi saswavlad, modi 
pirdapir vTqvaT da nu movatyuebT erTma-
neTs, TiToeli maTgani iqedan ezideba imas, 
rasac daswvda. germaniaSi Tu wavida, ger-
manul ideebs avrcelebs, amerikaSi Tu wav-
ida, amerikul institutebsa da konceptebs 
qadagebs da avrcelebs, yovel SemTxvevaSi, 
cdilobs amis gakeTebas. saboloo jamSi 
Cven viRebT domxals, romelic arTulebs 
winsvlas da marTlmsajulebis saqme ufro 
rTuldeba, imis nacvlad, rom igi kidev 
ufro gaadvildes. yoveli Cveni axalgaz-
rda, Tundac kargi, Zalian dadebiTi da 
saimedo, bunebrivia ver amoxteba sakuTari 
Tavidan da is akeTebs imas, rac mas Seu-
Zlia. SeuZlia is, rom rac aswavles, imas 
Camotans. amas keTilsindisierad akeTeben, 
magram rodesac amdeni sxvadasxvanairad 
ganswavluli kaci, erTmaneTis sapirispiro 
rames akeTebs, viRebT imas, rac Cven mivi-
ReT da ris winaSec Cven dRes vimyofebiT.

axla vilaparakoT imaze, Tu ra aris 
kidev erTi dabrkoleba; dabrkoleba imisa, 
rom saqme win wavides. miuxedavad imisa, rom 
Cven movaxdineT adamianis uflebaTa evro-
puli konvenciis inkorporacia, movaxdineT 
misi ratifikacia da Semdgom SevecadeT 
erovnuli samarTlis nawili gamxdariyo, 
miuxedavad amisa, Cven mainc mentalurad da 
Cveni SesaZleblobebis farglebSi vrCebiT 
evropuli samarTlis, konstinenturi samar-
Tlis qveynad. Cven gvevaleba, ra Tqma unda, 
gamoviyenoT sxva samarTlis elementebic, 
magram Cven mainc ver vRalatobT tradi-
cias. es aris inercia, romelsac Cven ver 
gavurbivarT. davidoT gulze xeli da vTq-
vaT, rodesac ikvleven sakiTxs imis Sesaxeb, 
Tu raoden damkvidrda CvenTan samosamarT-
lo samarTali, anda adamianis uflebaTa ev-
ropuli konvencia, ra donezea iciT es nakv-
levi? ra aris es, rac saqarTveloSi daiwyo 
magaliTad 90-ian wlebSi? iTqva, rom saqa-
rTveloSi mosamarTleebma 3-jer axsenes 

konvenciis esa da es muxli; saqarTveloSi 
mosamarTleebma mere 16-jer axsenes esa da 
es muxli. saqme is ki araa, ramdenjer axsenes, 
SeiZleba 100-jeer axseno, magram es mainc 
ar iyos principis gadmonergva, ar iyos misi 
Segnebuli gadaxarSva, ase vTqvaT, Semoq-
medebiT quraSi, aramed moCvenebiTi efeqti, 
romelsac Cven viyenebT imisTvis, rom viRa-
cas Tavi movawonoT, da davimkvidroT Tavi 
viTomda evropelTa Soris. es ase advili ar 
aris, Tqven iciT Tu ara, magaliTad, (da al-
baT, Cemze ukeT mogexsenebaT), rom prece-
denti ar aris advili gamosayenebeli. didi 
problemebis winaSe dadga amerika. winaT ix-
mareboda aseTi sityva inglisur-amerikuli 
samarTali, (zogi cudi qarTuliT `anglo-
amerikulsac” ki xmarobda). dRes am sityvas 
aRar aqvs arsebobis safuZveli, imitom, rom 
inglisma dRemde ver moaxdina kodifikacia, 
magram amerikaSi kodifikaciis procesi jer 
kidev 60-iani wlebidan daiwyo. igi ganxor-
cielda da urTulesi amocanis winaSe dadga 
amerika, imitom, rom mas uxdeba erTsa da 
imave dros, rogorc precedentis gamoy-
eneba, aseve kanonis gamoyeneba. magram am 
precedentis gamoyeneba advili ar gegonoT, 
magaliTad Cveni iusticiis ministris moad-
gilis batoni gigla baramiZis disertacia, 
ukavSirdeba saerTaSoriso samarTlebrivi 
precedentis gamoyenebas da amasTan daka-
vSirebul sirTuleebs. is rac xdeba qvey-
nis SigniT precedentuli samarTlis gam-
oyenebisa da momarjvebis TvalsazrisiT, 
Zalian gansxvavdeba imisgan, rac xdeba 
saerTaSoriso samarTlis precedentis kon-
teqstSi.

batonma lucius vildhaberma, romelic 
Zalian ganaTlebuli kacia, is iyo bazelis 
universitetis reqtori, flobs Svid enas, 
maT Soris _ mkvdar enebsac, dawera arCveu-
lebrivi statia, romelic Cveni iniciativiT 
iTargmna da gamoqveynda saqarTveloSi, ma-
gram me jer ar minaxavs arc erTi mosamar-
Tle, romelsac gamoeyenebinos vildhaberis 
Segonebani imis Taobaze, Tu rogor unda 
moxdes saerTaSoriso precedentis gamoyene-
ba gansxvavebiT erovnuli precedentisagan.

m
i
n
d

i
a
 u

g
r

e
x
e
l

i
Z
e



12 #2,  2015 samarTali da msoflio 

CvenTan kanonmdeblobaSi damkvidrda 
urTulesi viTareba. is muSaoba, romelic 
midis (ufro sworad ar midis) sakonsti-
tucio komisiaSi, gaugebaria. Cveni kon-
stitucia aris dakemsili, dabRonjili, 
erTxel dakemses, mere gaaupatiures, mere 
kide gaukeres mTeli rigi adgilebi, da es 
dabRonjili konstitucia, romelic dRes 
Cvens xelT aris, Turme, nu ityviT, Tavi-
dan ki ar unda daiweros axali viTarebis 
Sesabamisad, aramed kide ufro unda dab-
Ronjon. roca Cven tansacmels vkemsavT, 
SeiZleba meti dabRonjviT ukeTesi gaxdes 
is? ra Tqma unda, verasdros ver gaxdeba, 
igi uaresi gaxdeba. Zalian advilia mivideT 
im daskvnamde, rom uari unda vTqvaT masze 
da wamoviwyoT raRac axali. es aris cxadze 
cxadi. kanonmdeblobam Tu ar ivarga, cxa-
dia arc marTlmsajulebas eSveleba rame.

* * *
axla davukvirdeT, ra xdeba sxva mxriv. 

Cven gvaqvs mizani, gvaqvs saSualebebi, me 
yvelaferze ar vlaparakob, marto kanonmde-
blobaze xom araa yvelaferi damokidebuli, 
vin arian aRmasruleblebi im kanonebisa, 
vin arian gamomyeneblebi, mommarjveblebi 
im instrumentisa, romelic miznis misaRw-
evad aris gankuTvnili? ra Tqma unda, uwi-
nares yovlisa, mosamarTleebi; magram Cven 
yvelafers mosamarTleebs nu davakisrebT, 
imitom rom marTlmsajulebis procesi su-
lac ar aris marto mosamarTleebis xelSi. 
aq Sedis rogorc winare periodi, gamoZiebis 
periodi, aseve aRsrulebis periodi, da 
rodesac qarTvelebi, miuxedavad vildha-
beris pirdapiri miTiTebisa da miniSnebisa, 
mainc me-6 muxls uwodeben `samarTliani 
sasamarTlos uflebas”, ra Tqma unda isini 
Zalian scodaven, imitom rom maT ar esmiT, 
rom aq laparaki aris ara marto sasamarT-
loSi daSvebul Secdomebze, aramed yvela 
im wunze, romelic ukavSirdeba marTlmsa-
julebas. es xdeba rogorc sasamarTlomde, 
magaliTad gamoZiebaSi, aseve sasamarTlos 
Semdgom. ai, mebaRiSvilis saqmeze sasamarT-

lom swori gadawyvetileba gamoitana, ma-
gram samwuxarod moxda ise, rom misi aR-
sruleba ver ganxorcielda, imis gamo, rom 
fuli ara gvaqvso eubneboda qveyana. esec 
me-6 muxlis kompetenciaSi Sedis, roca aR-
srulebaSi aris raRac codvebi. amitom 
Cveni oficialuri Targmanis teqsti, wesiT 
unda iyos ara `samarTliani sasamarTlos 
ufleba”, aramed - `saqmis samarTliani ganx-
ilvis ufleba” - nebismier stadiaze, sadac 
igi ar unda xdebodes, sasamarTlomde sta-
diaze, Tu sasamarTlos Semdgom stadiaze.

exla ra viTareba aris mosamarTleTa 
mxridan. Tqven iciT, rom mosamarTlis 
Sroma aris fasdaudebeli Sroma, visac is 
gamoucdia, is mixvdeba Zalian kargad (da aq 
Cemi kolegebi brZandebiT da yvelas Zalian 
didi pativiscemiT mogesalmebiT), raoden 
umaduri Sroma aris. maSinac ki, rode-
sac Sen xar absoliturad ubiwo, kraviviT 
ucodveli, SeiZleba iseTi rame dagwamon, 
romlis warmodgena ar SeiZleba. me momeca 
saSualeba gavcnobodi zogierT masalebs, 
romlebic ukavSirdeba saidumlo mosmenebsa 
da miyuradebebs. unda giTxraT, rom Zalian 
cud gunebaze davdeqi. imitom rom, imdenad 
totaluri xasiaTi hqonda am ambavs, da maT 
Soris es vrceldeboda mosamarTleebze-
dac, rom me Zalian miWirs warmovidgino qa-
rTveli mosamarTle, romelmac icoda, rom 
xdeboda misi TvalTvali an miyuradeba, 
da didxans gainTavisuflos fsiqologiu-
rad Tavi imis SiSisgan, rom erT mSvenier 
dRes Jurnalisti, romelsac miugdeben am 
masalas, gamouqveynebs mas. amitom es aris 
swored is SemTxveva, romelzedac rusTave-
li ambobs: `ra uarea mamacsa, omSigan piris 
mxmeWelsa, Semdrkalsa, SeSinebulsa da 
sikvdilisa meWvelsa!” aq moqalaqeobriv 
sikvdilze gvaqvs saubari, romelic uaresia, 
radgan SeiZleba Rirseba Segilaxos. aseTi 
mosamarTlidan ras unda velodoT, me mag-
aliTad amis warmodgena naRdad Zalian mi-
Wirs. amas me vambob Zalian xmamaRla, ra Tqma 
unda, Tu adamiani patiosania, mas araviTari 
Caweris ar eSinia, arc piradi cxovrebis 
masalebis, arc misi saubrebis, isini amayni 
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arian, da darCebian bolomde amayad, magram 
gana gegulebaT vinme sruliad ucodveli? 
Tqven ityviT, ki magram xom ganadgurda es 
masalebi, ra Tqma unda ganadgurda, magram 
Tqven ggoniaT yvelafris gandagureba xerx-
deba? ar xerxdeba yvelafris ganadgureba 
da es laparakobs imaze, rom raoden mardi 
cxeni ar unda gyavdes, raoden swrafmavali 
manqana ar unda gyavdes, raoden kargad ar 
unda iyos awyobili institucia, Tu mZRoli 
an mxedari Tu operatori daSinebulia, da 
moklebulia SesaZleblobas, rom man mTeli 
Tavisi SesaZleblobebi moaxmaros am ambavs, 
ra Tqma unda araferi gamova.

* * *
minda giTxraT erTi ram, romelzedac 

Zalian xmamaRla ganmicxadebia bevrjer, 
albaT erTi asjer mainc radioTi, televi-
ziiTa da beWduri mediiT. Cveni iuristebi 
aRmoCnden erTaderTi gamonaklisebi, rom-
lebic amboben, rom Cveni saqme araprofe-
sionalebma unda akeTon. me amis msgavsi sxva 
dargebSi araferi gamigia. fexburTeli am-
bobs, rom me profesionali partniori min-
da, imitom rom sxvanairad pass ver momcems, 
eqimi ambobs, quCidan nu ki moiyvanT vinmes 
operaciis gasakeTeblad, aramed moiwvieT 
rac SeiZleba kargi qirurgebio. kinore-
Jisori acxadebs, rom filmis gasakeTeblad 
araprofesionalizmi da arakompetentru-
roba absoliturad dauSvebeliao. erTad-
erTi aRmovCniT Cven, qarTveli iuriste-
bi, maT Soris _ mosamarTleebi, romlebic 
vamtkicebT, rom maT urCevniaT es saqme gaa-
keTos araprofesionalma da arakompeten-
turma pirovnebam. rodesac mTeli msoflio 
darwmunda imaSi, rom es aris cudi gza, 
rodesac arsebobs asi saerTaSoriso sa-
samarTlo, da arc erTi maTgani ar iyenebs 
nafic msajulTa sasamarTlos. (iqneb ver 
Souloben nafic msajulebs? armcodnesa 
da ubirs ver Souloben?) im sami sistemi-
dan, romelic arsebobs: 1) profesiuli sa-
samarTlo, 2) Sefenebis sasamarTlo, ro-
melic germaniaSia, (da romelic CvenTanac 

iyo, anu saxalxo msajulebis sasamarT-
lo), da 3) nafic msajulTa sasamarTlo, 
yvelaze cuds uWeren mxars qarTvelebi, 
ratom uWeren, CemTvis aris absoliturad 
gaugebari, vin STagvagona es sisulele? im 
dros, roca es daibada inglisSi, davaJkac-
da amerikaSi, Seasrula didi istoriuli 
roli, moWama dro, igi gaxda dabrkoleba, 
anaqronizmi, romelsac aRar ician rogor 
gaeqcnen, da mxolod tradiciisadmi pativ-
iscema aiZulebT SeinarCunon. sakuTriv in-
glisaa da amerikaSi cdiloben, rom TviTon 
daixsnan Tavi am ubedurebisagan, aRmoCnda 
saqarTvelo is erTaderTi qveyana, romelic 
acxadebs xmamaRla, rom me ki ar unda viyo 
profesionali marTlmsajulebis saTaves-
Tan, ara! mobrZandiT araprofesionalebo 
da Tqven iyaviT ganmkargavi am ambisa. yvela 
msjeloba da argumenti, romelic moaqvT 
e.w. ̀ demokratiuli CarTulobisa” da sxvaTa 
Sesaxeb, aris aSkara kapitulacia, ucodin-
arobisa da uvicobis winaSe. amitom is unda 
iqnas uaryofili da dagmobnili erTxel da 
samudamod.

* * *
Semdegi Tema romelzec me mindoda game-

maxvilebina Tqveni yuradReba is aris, rom 
saqarTvelo axla imas ar iTvaliswinebs, 
rac aris yvelaze didi problema. gansa-
kuTrebiT es unda gamxdariyo sacnauri mas 
Semdeg, rac Cven xeli movawereT asoci-
rebis xelSekrulebas evropasTan. ratom? 
imitom rom Cven faqtobrivad axla vimy-
ofebiT `kukuSka matarebelSi”, viwro li-
andagian rkinigzis zolze, da Cveni amoca-
na aris, rom gadavideT farTo liandagian 
gzaze, romelsac qvia evropuli gza. Tqven 
ar gegonoT evropuli gza maincdamainc 
yvelferSi umjobesia. aziuri sibrZne, aR-
mosavluri sibrZne aseve dafasebulia mTel 
msoflioSi. magram evropam iseTi SefuTva 
gaukeTa amas, ise daxvewa, iseTi saocari 
saxe, forma da mimarTuleba misca, rom Cven 
vlaparakobT evropulze, ra Tqma unda aq 
aziuric igulisxmeba. magram igulisxmeba 
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erTgvari ganvlili etapis saxiT. razea 
laparaki. amis gakeTebaze vinme Tu zrunavs 
neta saqarTveloSi. 

saqarTveloSi iyo dawesebulebebi, mag-
aliTad mecnierebaTa akademia, arsebobda 
universitetis kaTedrebi, romlebic amaze 
miznobrivad muSaobda, da muSaobdnen ro-
gorc iciT. me Zalian madlobeli viqnebi, 
Tu Tqvens Soris aRmoCndeba vinme, ro-
melic metyvis rogor muSaobs dRevandeli 
saqarTvelo, rogor muSaobs qarTuli mec-
niereba da qarTuli praqtika, ai, am `kuku-
Ska matareblidan” im did matareblSi ga-
dasajdomad, romelic Cven evrokavSirTan 
migviyvans. es frangmentuli statiebi, rom-
lebsac zogjer weren, zogierTi xelmoca-
ruli praqtikosebi an Teoretikosebi, ra 
Tqma unda am saqmes ar Svelis. ra Tqma unda 
amas sWirdeba saxelmwifoebrivi, konceptu-
aluri gaazreba. Tqven uTuod metyviT da 
ikiTxavT, ki magram, evrokavSiri xom amden 
fuls xarjavs, aq xom uamravi komisia ar-
sebobs, (zogierTi komisiis wevri me TviTn 
gaxlavarT), ra xdeba iq? iq xdeba sul sxva 
ram. xdeba is, rom aris Zalian viwro vadebi, 
aq aris ukve Tavsmoxveuli Temebi, es Temebi 
ar aris yovelTvis misaRebi da Tavsebadi 
qarTul amocanebTan. es xalxi, oRond ki 
aiTvison Tanxa, da ar darCes is auTvisebe-
li, yvelafers akeTeben, rom iq raRac jvari 
daisvas imisa, rom Cven es Tanxa aviTviseT 
da gavakeTeT is, rac amerikam SegvikveTa an 
dagvavala evropam. magram is, rasac amerika 
da evropa gveubneba, gana imitom, rom maT 
cudi zraxvebi aqvT, an cudi xalxia, ar-
amed imitom rom ar aris zogjer Tavsebadi 
imasTan, rac gvesaWiroeba, an mzad ara varT 
jer, an ukve gavlili gvaqvs es etapi.

* * *
ra mdgomareoba aris qarTul iuridiul 

terminologiaSi. 60-ian wlebSi ro gamov-
ida `qarTuli iuridiuli terminologia”, 
da isic iyo 30-ian wlebSi Sedgenili si-
tyvanis safuZvelze, petia qavTaraZis mier 
gakeTebuli, araferi ar Sematebia. arada 

Tqven Tu gaqvT warmodgenili, ramdeni 
dargi warmoiSva, da ramdeni axali ter-
mini gaxda saWiro, imisTvis rom Cven ad-
ekvaturad gamovxatoT Cven-Cveni azrebi. 
viTareba aris samarcxvino. me SemiZlia 
vTqva rom amaze ufro saTakilo viTa-
reba me ver wamromidgenia, rac mTavaria 
ganmkiTxavi ar Cans. magaliTad, gamoiyene-
ba `eqstradacia”, nacvlad imisa, rom ix-
maron `eqstradicia”, ratom? imitom rom 
ganaTleba wignismieri ki ara aqvT, aramed 
aqvT yurmokruli, karidoruli. roca me 
msmenelebs vkiTxe, 45 studentidan, 43-ma 
miTxra rom `eqstradaciaa” swori da ara 
`eqstradiciao”. arada swavloben sisxlis 
samarTals, sadac naxmaria es sityva. rom 
vekiTxebi ratom? pasuxia, yvela ase xmar-
obso. ai argumenti. ese igi jer viRacam ix-
mara, gavrcelda da damkvidrda es sisule-
le. meore - `nasamarTleoba”. sad waikiTxes 
es sityva me mainc ar mesmis, saidan moi-
tanes `nasasmarTleoba”, roca arc kodeqs-
Si da arc sxvagan ar weria. Tqven Zalian 
xSirad gaigonebT iseT sityvebs, rogori-
caa magaliTad `ganzogadoeba”. ratom? 
imitom, rom advilia, sazogadoebas roca 
xmarob, mimsgavsebis wesiT ixmar mere `gan-
zogadoebas”.

yvelaze saintereso iyo is, rom movis-
mine aseTi sityva `grenobili”. aris qalaqi 
grenobli. es olimpiuri da Zalian cnobili 
qalaqia. 7-jer ixmara Jurmalistma sityva 
`grenobili”. etyoba gonia, rom Cernobili 
raxan arsebobs, `grenobilic” arsebobs. ai, 
aseT atmosferoSi gvixdeba muSaoba. Cven 
jer unda davZlioT es saSineli done, im-
isTvis rom ramenairad avmaRldeT Taname-
drove terminologiamde. am dros, aris 
uamravi termini, romelic SesamuSavebelia 
samomavlod.

me unda giTxraT, rom es aris Zalian 
rTuli procesi, amis gakeTeba SeiZleba, Tu 
Seiqmneba Zalian centralizebuli, samTav-
robo organo (da ara marto samTavrobo, gaer-
Tianebuli sazogadoebriv organizaciebTan 
da cnobil mecnierebTan), romelic saTaveSi 
Caudgeba am process, da gadawyvets amas 
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ara imisda mixedviT, ra fuli gamogvigviyo 
evrokavSirma, aramed Wirisuflurad, ro-
gorc es saWiro aris. Cemdauneburad mo-
madga axla enaze muxran maWavarianis erTi 
SesaniSnavi leqsi: `uzenaeso, mamav, Zeo da 
suli wmindav, samarTals puri miWmie, sxva 
meti ara minda...” lamis salocavi gaxda 
CvenTan is ambavi, rom ramenairad zrunva 
mainc daviwyoT amaze.

* * *
me minda Zalian didi madloba gadavuxa-

do, kidev erTxel, evropis saswavlo uni-
versitets, samarTlis mecnierTa kavSirs, 
romelTa Tavkacebi aq brZandebian, da didi 
amagi dasdes am konferencias. saTqmeli 
Zalian bevria, magram am yvelafris Tqma 
erT gamosvlaSi SeuZlebelia. gisurvebT 
warmatebas, gisurvebT, rom bolomde iq-
nas mobilizebuli Zalebi, yvelasi: ax-
algazrdebisa da xandazmulebis, profe-
sorebisa da mecnierebis, aseve SesaniSnavi 
praqtikosebisa. unda daviwyoT seriozu-
li moZraoba saimisod, rom eSvelos Cvens 
samarTalsa da marTlmsajulebas, romelic 
imyofeba, faqtobrivad, dekadansis mdgo-
mareobaSi. SeiZleba iTqvas, rom igi aris 
katastrofis winaSe, aseT viTarebaSi me 

Zalian gTxovT rom movikriboT Zalebi im-
isaTvis, rom daviviwyoT yovelgvari wyena, 
daviviwyoT erTmaneTTan warsulSi qiSpi 
Tu gaugebroba, davaneboT Tavi yovelgvar 
politikur simpatiebsa da antipatiebs, da 
erTad mivagoT pativi im saerTo saqmes, 
rasac `simarTle, samarTali da samar-
Tlianoba” qvia. Cvens uwmindessa da uneta-
ress did madlobas vwiravT imisa gamo, rom 
Cven yvelani dagvakvirva, ramxela Zala da 
madli axlavs yvelafes, rac samebis saxiT 
aris warmodgenili. Tqven iciT didma iliam 
brZana ̀ mamuli, ena, sarwmunoeba” (sxvaTa So-
ris Zalian bevri qarTveli ambobs, da es me Za-
lian mtkens guls: `ena, mamuli sarwmunoeba”. 
ar uTqvams ilias `ena, mamuli, sarwmunoeba”, 
man Tqva: ̀ mamuli, ena, sarwmunoeba”) da rasac 
ilia ityvis, is unda iqnas gameorebuli ise, 
rogorc man brZana. Semdgom patriarqma, 
ilia meorem momdevno triada warmoadgina: 
`RmerTi, samSoblo, adamiani”. dRevandel 
konferenciaze Cven gvmarTebs vixelmZR-
vaneloT kidev erTi triadiT. es gaxlavT: 
`simarTle, samarTali da samarTlianoba”, 
rac niSnavs: dae migveRwios samarTliano-
bisaTvis samarTlis meSveobiT, simarTleze 
dayrdnobiT!

didi madloba yuradRebisaTvis.
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reformebis procesi qarTul marTlmsa-
julebaSi bolo kvirebis ganmavlobaSi Zalze 
dinamiurad viTardeba. es iZleva SesaZle-
blobas, mokled Sejamdes ganvlili movle-
nebi da, pirvel yovlisa, Sefasdes reformas-
Tan dakavSirebuli zogierTi mosazreba.

 
I. Tavdapirvelad msurs mimovixilo 
ganvlili periodi:
1. marTlmsajulebis kanonismieri CarCo-

pirobebi, mosamarTleTa TviTmmarTvelobis 
kuTxiT, ZiriTadad, kargad, an Zalian kargad 
SeiZleba Sefasdes. iusticiis umaRlesi sab-
Wos poziciebi myaria. mesame xelisufleba 
mkveTrad gamijnulia aRmasrulebeli xe-
lisuflebisgan; Cemi SefasebiT, cota zed-
metadac ki. 

movlenebi pozitiurad ganviTarda 
agreTve mosamarTleTa SromiTi urTier-
Tobebis samarTalSic. axlad daniSnuli 
mosamarTleebi iniSnebian uvadod, rac maT 
damoukideblobas mniSvnelovnad aZlierebs. 
kanonismier CarCo-pirobebTan dakavSirebu-
li situacia wina wlebSi didwilad poziti-
uri iyo. 

ganvlili wlebis Sefasebisas gansa-
kuTrebiT maxarebs qarTul marTlmsa-
julebaSi ganviTarebuli cocxali davis 
kultura. diskusiis mimarT aseTi xalisi 
da amasTan, kanonismieri CarCo-pirobebi 

maZlevs daskvnis gakeTebis uflebas, rom 
saqarTvelos marTlmsajulebaSi dRemde 
ganviTarebuli movlenebi, saerTo jamSi, 
sasixaruloa da saqarTvelo kanonis uzen-
aesobis kuTxiT postsabWoTa qveynebs Soris 
ukve yvelaze win dgas. 

2. mimaCnia, rom ori arsebiTi punqti kv-
lavindeburad gadauWrelia, ufro sworad 
xarveziania, arsebuli sakanonmdeblo mdgo-
mareobidan gamomdinare: 

es, erTi mxriv, aris im mosamarTleebis 
samarTlebrivi mdgomareoba, romelTa uva-
dod daniSvna kvlavindeburad gaWianurebu-
lia, xolo meore mxriv, mosamarTleTa dis-
ciplinuri samarTali. 

me vxedav, rom disciplinur samarTalSi 
rigi sakiTxebi gaumjobesda. Tumca, Cemi 
azriT, gatarebuli reformebi, maT Soris 
sakanonmdeblo doneze, sakmarisi ar aris. 
saqarTveloSi gavrcelebuli da damkvidre-
buli mosamarTleTa disciplinuri samarT-
lis aRqma Cems xedvas ar Seesabameba. saWiroa 
dRemde arsebuli disciplinuri samarTlis 
Zireuli reformireba.

 
II. warsulSi ganviTarebuli 
movlenebis am mokle da, ZiriTadad, 
pozitiuri Sefasebis Semdeg msurs 
gadavide dagegmil reformebze da 
aqac davafiqsiro Cemi mosazrebebi. 

germaneli mosamarTlis TvaliT 

danaxuli marTlmsajulebis 

reforma saqarTveloSi

ulrix hagenloxi (germania) 
drezdenis umaRlesi samxareo sasamarTlos Tavmjdomare

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, mosamarTle
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1. msurs daviwyo iusticiis umaRle-
si sabWoTi, organoTi, romelic qarTveli 
mosamarTleebis TviTmmarTvelobis centrs 
warmoadgens.

a) iusticiis umaRlesi sabWo, struq-
turulad srulad gamodgeba mesame xelisu-
flebis damoukideblobis gansamtkiceblad. 
Tumca ar unda dagvaviwydes, rom samive xe-
lisuflebas Soris daculi unda iyos ba-
lansi. ar var darwmunebuli, rom iusticiis 
umaRlesma sabWom nawilobriv gadmoibara 
is uflebamosilebebi, an iTxovs maT gad-
mobarebas, romlebic ufro aRmasrule-
beli xelisuflebis saqmes warmoadgens, an 
upiratesad parlamentis pasuxismgeblobis 
sferos ganekuTvneba, radgan demokratiis 
pirobebSi erTi ram cxadi unda iyos mesame 
xelisuflebisTvisac: yvela Zala, maT So-
ris mesame xelisuflebis legitimaciac, 
xalxisgan da maSasadame, parlamentis, ro-
gorc xalxis mier arCeuli organosgan mom-
dinareobs.

xelisuflebis danawileba niSnavs ara 
xelisuflebis gamijvnas, aramed Zalau-
flebis balanss xelisuflebebs Soris. aqe-
dan gamomdinare, organizaciuli saxis fun-
damenturi gadawyvetilebebi, rogoricaa 
sasamarTloebis organizaciuli mowyoba, 
Cemi azriT, Tvisobrivad ufro parlamen-
tis gadasawyveti sakiTxia, da ara mesame xe-
lisuflebisa. 

mTavrobis, upirveles yovlisa, iusti-
ciis saministros mimarTac, saxezea gadame-
tebulad mkveTri gamijvna. Zalauflebis 
balansi gulisxmobs, rom marTlmsajule-
basTan dakavSirebul saqmeebSi yvela kon-
stituciur organos unda gaaCndes sa-
kuTari uflebamosilebebi. iusticiis 
umaRlesi sabWo unda dominirebdes mxolod 
im sferoebSi, sadac saqme exeba mesame xe-
lisuflebis damoukideblobis dacvas. 

Zalauflebis ukeT dabalansebis karg 
magaliTs iZleva poloneTi. iq mosamarTle-
Ta erovnuli sabWos saxiT arsebobs 
mosamarTleTa umaRlesi TviTmmarTvelo-
bis organo. is, upirveles yovlisa, da-
moukideblad iRebs mosamarTleebTan daka-

vSirebul sakadro gadawyvetilebebs. garda 
amisa, poloneTis mosamarTleTa erovnuli 
sabWo CarTulia Zalauflebis Tanabrad da-
balansebul struqturaSi. 

b) naklebad sasixarulod mimaCnia is 
faqti, rom iusticiis umaRlesi sabWo war-
moadgens mosamarTleTa TviTmmarTvelobis 
erTaderT organos mesame xelisuflebaSi. 

mosamarTleTa TviTmmarTvelobis sru-
li koncentracia mxolod erTaderT cen-
tralur organoSi Sobs Zalauflebis eqs-
traordinarul Tavmoyras, rac garkveuli 
riskebis Semcvelia. garda amisa, mas mi-
vyavarT centralizebuli marTvis ten-
denciamde, rasTan dakavSirebiTac mebade-
ba kiTxva, SesaZlebelia ki calkeuli 
sasamarTloebis gansakuTrebulobebis yov-
elTvis profesionalurad Sefaseba? ratom 
warmoadgens, magaliTad, iusticiis umaR-
lesi sabWos kompetencias imis gadawyveta, 
Tu Tbilisis saqalaqo sasamarTlos romel 
ganyofilebaSi unda imuSaos mosamarTlem? 
gana TviTon saqalaqo sasamarTloSi ukeT 
ar ician, Tu sad aris konkretuli saWiroe-
ba da romeli mosamarTle ra saxis davale-
bebs Seasrulebs ukeT? 

aqedan gamomdinare, sasurveli iqneboda, 
rom rac SeiZleba meti decentralizebu-
li mosamarTleTa TviTmmarTvelobis or-
gano arsebobdes; isini, Tavis mxriv, qmnis 
ufro met pluralizms da amaRlebs aRi-
arebulobas adgilze. marTlmsajulebis 
SigniT arsebuli amgvari kontrolisa da 
balansis sistemis pirobebSi iusticiis 
umaRlesi sabWo kvlavindeburad darCebo-
da mosamarTleTa TviTmmarTvelobis cen-
tralur organod. Tumca mosamarTleTa 
konkretul ganyofilebebSi gamwesebisa da 
saqmeTa ganawilebis sakiTxebi, Cemi azriT, 
im organoebis mier unda wydebodes, rom-
lebsac uSualod exeba es da romlebsac 
yvelaze ukeT SeuZliaT adgilze situaciis 
Sefaseba: kerZod, calkeuli sasamarTloe-
bis mosamarTleTa TviTmmarTvelobebis 
mier, an patara sasamarTloebis SemTxveveb-
Si _ ramdenime aseTi sasamarTlos gaer-
Tianebuli TviTmmarTvelobis mier. 
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analogiuri midgoma unda arsebobdes 
mosamarTleebis gare samuSao pirobebTan 
dakavSirebuli sakiTxebis gadawyvetisas. 
germanuli gamocdilebidan gamomdinare 
SemiZlia giTxraT, rom ukeTesi iqneboda 
adgilobriv doneze, iseve rogorc qveynis 
masStabiT, sakadro sakiTxebze pasuxismge-
beli warmomadgenlobiTi organoebis Car-
Tuloba. maTi uflebamosilebis sferoSi 
SeiZleba Sediodes:

•	 monawileoba IT-sistemebis danergva/
SemoRebaSi;

•	 monawileoba adgilobrivi CarCo -
pirobebis dadgenaSi, magaliTad, 
sasa marTlos samuSao saaTebi, us-
afrTxoebis zomebi an kveba. 

g) Tumca yvelaze did problemas ius-
ticiis umaRles sabWosTan dakavSirebiT 
vxedav mosamarTle wevrebis arCevis proce-
durebSi. 

iusticiis umaRlesi sabWo, konstituci-
is Sesabamisi miznebidan gamomdinare, unda 
warmoadgendes yvela qarTveli mosamarT-
lis warmomadgenlobiT organos. iusticiis 
umaRlesi sabWos gadawyvetilebebis pativ-
iscema mniSvnelovanwilad aris damokide-
buli imaze, rom is faqtobrivadac yvela 
mosamarTlis warmomadgenlobiTi organoa 
da masSi yvela samosamarTlo wamowyeba/
moZraobaa warmodgenili. 

me ar minda davabralo iusticiis umaR-
lesi sabWos romelime wevrs, rom is dakis-
rebul movaleobas ukiduresi pasuxismge-
blobiTa da sizustiT ar asrulebs. magram 
erTi ram aSkaraa: arCevis procedurebidan 
gamomdinare, iusticiis umaRlesi sabWo ar 
asaxavs samosamarTlo mravalferovnebis 
mTel rig speqtrs. aqedan gamomdinare, ar 
xdeba saqarTvelos mosamarTleTa korpu-
sis samarTlebriv-politikuri poziciebis 
pluralizmis warmodgena. am mxriv samo-
qalaqo samarTlis mosamarTleebi aSkarad 
daCagrulebi arian. saqarTveloSi arsebuli 
mosamarTleTa ori asociaciidan mxolod 
erTia warmodgenili. 

aqedan gamomdinare, CemTvis ndobis gaCe-
nis kuTxiT mniSvnelovani nabiji iqneboda, 

Tu mosamarTleTa korpusi TviTon SeTanx-
mdeboda arCevis im proceduraze, romelic 
uzrunvelyofda yvela mosamarTlis ufro 
maRal warmomadgenlobiTobas iusticiis 
umaRles sabWoSi. yvela mosamarTleSi mo-
viazreb agreTve im mosamarTleebsac, rom-
lebic ar Sedian arc erT mosamarTleTa 
gaerTianebaSi da arc daaxloebulebi ari-
an maTTan. amis Tavidan acileba martivad 
iqneboda SesaZlebeli arCevis im proce-
durebiT, romlis Tanaxmadac, mosamarTle-
Ta an mosamarTleTa organizaciebis gansaz-
Rvrul qvorums ufleba eqneba, Seadginos 
saarCevno siebi, ris Semdegac Catardeba 
proporciuli arCevnebi. 

d) garda amisa, ismis kiTxva, Tu ratom 
ar iqmneba calkeul sasamarTloSi lokal-
uri saqmeebis mosawesrigeblad sakuTari 
TviTmmarTveli organoebi? ratom ar xdeba 
iusticiis umaRlesi sabWos uflebamosile-
bebis mosamarTleTa saWirboroto sakiTxe-
bze momarTva da sxva administraciuli 
sakiTxebis mowesrigebis TviTon sasamarT-
loebze delegireba? me, rogorc erT-er-
Ti germanuli sasamarTlos Tavmjdomares, 
mikvirs, rom saqarTveloSi zogad admin-
istraciul sakiTxebSi Zalze mcire ufle-
bamosilebebiT sargebloben sasamarTloe-
bis xelmZRvanelebi; upirveles yovlisa, 
mikvirs, rom aseTi mwiria mosamarTleebisa 
da sasamarTloebis sxva TanamSromlebis 
SesaZlebloba, monawileoba miiRon TavianT 
sasamarTloebTan dakavSirebuli sakiTxebis 
mogvarebaSi. 

e) garda amisa, strategiulad sariskoa, 
rom iusticiis umaRlesi sabWosTvis sul 
ufro meti da meti uflebamosilebis ga-
dacema moxdes, nacvlad maTi decentrali-
zebisa. Tu iusticiis umaRles sabWoSi ar-
sebobs gadawyvetilebis miRebis problema 
saWiro odenobis xmebis ver miRebis gamo, 
aman SeiZleba mTlianad marTlmsajulebis 
paralizeba gamoiwvios. decentralizacia 
ki xels uwyobs qmedunarianobas, maT Soris 
krizisul situaciebSic. 

v) da bolos, Zalauflebis erTi orga-
nos xelSi Tavmoyra arTulebs samomavlod 
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gadawyvetilebis mimRebi pirebis unar-
Cvevebis ganviTarebas. saqarTveloSi sruli-
ad samarTlianad Civian imis Taobaze, rom Za-
lze cota mosamarTles Tu aqvs menejmentis 
kuTxiT gamocdileba. samwuxarod, es asea. 
Tumca: saidan unda miiRon mosamarTleebma 
menejeruli gamocdileba, rodesac calkeul 
sasamarTloebSi Zalzed mcire doziT aris 
SesaZlebeli TviTmmarTveloba?

germania am kuTxiT axalgazrda mosa-
marTleebs sTavazobs sxvadasxva SesaZle-
blobas, raTa maT sasamarTloebSi Seasru-
lon administraciuli uflebamosilebebi. 
am mimarTulebiT SeZenili gamocdilebiT 
xdeba maTi momzadeba mogvianebiT maT mier 
sasamaTloebSi mmarTvelobiTi poziciebis 
dasakaveblad. garda amisa unda iTqvas, rom 
arc Tu ise iSviaTad, isini maTi profesiuli 
ganviTarebis gzaze moRvaweoben iusticiis 
saministroSi, iseve rogorc sxva organoe-
bSi da amiT sakuTari wvlili SeaqvT mniS-
vnelovani kavSirebis damyarebaSi. 

2. garda amisa, minda Sevexo ramdenime aq-
tualur reformas. 

a) msurs zogadad aRvniSno, rom re-
formebTan dakavSirebuli zogierTi wina-
dadeba sakmaod aqcionisturad gamoiyure-
ba. saxezea aqtualuri problema da surT am 
problemis moklevadianad gadaWra. amasTan, 
vfiqrob, rom bevri ram arasworad keTdeba. 

racionalur ganviTarebas safuZvlad 
unda edos grZelvadian warmatebaze gaT-
vlili koncefcia. me ar vemxrobi prob-
lmebis gadaWris im gzas, romelic mokleva-
dian perspeqtivaSi miaRwevs mizans, magram 
im riskis fasad, rom momavalSi CixSi aR-
movCndebiT. zustad es safrTxe Zalzed 
didia, sxvaTa Soris arc Tu ise mcire aq-
tualur sakanonmdeblo cvlilebebTan da-
kavSirebiT. 

b) rogorc ukve mogaxseneT, me vemxro-
bi mosamarTleTa TviTmmarTvelobis lo-
kalur gaZlierebas sasamarTloebSi, ad-
gilobrivi TviTmmarTvelobis organoebis 
Seqmnis gziT. Cemi azriT, mosamarTleebma 
amiT unda SeZlon Tavad gadawyviton saqme-
Ta ganawilebasTan dakavSirebuli yvela 

sakiTxi. Tumca mimaCnia, rom arasworia sa-
samarTlos Tavmjdomareebis mosamarTlee-
bis mier arCeva.

is, Tu ra kriteriumebiT moxdeba 
mosamarTleebis mier sasamarTlos Tavmj-
domaris arCeva, rTulad prognozirebadia. 
Tumca meeWveba, rom maT arCevisas upirve-
lesad yuradReba miaqcion Tavmjdomaris 
profesiul da menejerul gamocdilebas. 
pirvel yovlisa, es mogvcems imas, rom Tu 
sasamarTlos Tavmjdomare mosamarTleebis 
mier airCeva da amasTan, sami wlis vadiT, 
sasamarTloebi mudmivad erTgvar saarCevno 
kampaniis reJimSi aRmoCndebian. 

ufro efeqturi iqneboda, rom momx-
dariyo menejeruli gamocdilebis miRebis 
mniSvnelovnad xelSewyoba im mosamarTlee-
bisTvis, romlebsac SeswevT unari, Tavi 
gaarTvan xelmZRvanelobiT movaleobebs. 
Cven germaniaSi am kuTxiT Zalze poziti-
uri gamocdileba SeviZineT. am koncefciis 
Tanaxmad, mosamarTleebisTvis nabij-nabij 
xdeba administraciuli davalebebis micema 
da Semdgom TandaTan - gadawyvetilebebis 
damoukideblad miRebis uflebamosilebebis 
gadacema.

msgavsi ram, bunebrivia, erTi xelis mos-
miT ver ganxorcieldeba. zogjer mrCeba 
STabeWdileba, rom saqarTveloSi sjeraT, 
TiTqos ar aris dro grZelvadian perspeq-
tivaze gaTvlili efeqturi koncefciebi-
sTvis. Tumca problemebTan SebrZoleba 
fesvebidan unda iwyebodes, miuxedavad imi-
sa, Tu rodis miviRebT amis nayofs, erT, Tu 
or weliwadSi. Tu mxolod nayofs Sevexe-
biT, amiT mxolod problemis droebiT, 
moCvenebiT mogvarebas miviRebT da ara mis 
realur gadaWras. 

g) kanonproeqtTan dakavSirebuli sa-
samarTloebis Tavmjdomareebis rolis Ses-
ustebas ukavSirdeba kiTxva, Tu vin unda 
xelmZRvanelobdes sasamarTlos zogad ad-
ministraciul sakiTxebTan dakavSirebiT, 
sasamarTlos Tavmjdomare da maSasadame, 
mosamarTle, Tu administraciis menejeri. 

eWvgareSea, rom nebismieri sasamarTlos 
Tavmjdomare aucileblad damokidebulia 
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administraciis mcodne da unarian xelmZ-
Rvanelze, iseve rogorc sxva kvalificire-
bul TanamSromelze. magram sasamarTlos, 
Cemi azriT, ara mxolod formalurad, ar-
amed agreTve faqtobrivadac yvela saqmeSi 
unda xelmZRvanelobdes sasamarTlos Tavm-
jdomare, maSasadame, mosamarTle. mxolod 
is icnobs mosamarTleebis moqmedebebisa da 
azrovnebis struqturebs da mxolod mas 
SeuZlia izrunos imaze, rom sasamarTlos 
administracia ar Camoyalibdes calke aR-
masrulebel subieqtad, aramed Tavs yov-
elTvis moiazrebdes marTlmsajulebis or-
ganul nawilad. 

garda amisa, CemTvis kiTxvis niSnis 
qveS ar dgas, rom sasamarTloebis Tavmj-
domareebs sWirdebaT gamocdileba samo-
samarTlo saqmianobaSi. visac surs, rom 
uxelmZRvanelos sasamarTlos, man unda 
icodes sakuTari profesiuli gamocdile-
bidan gamomdinare, Tu rogor moqmedeben 
mosamarTleebi da ra problemebi aqvT. man 
unda icodes, rogor iqcevian advokatebi 
da rogor unda moxdes rTuli saqmeebis 
suverenulad mogvareba. mokled rom vTq-
va, man unda icodes, rogor funqcioni-
rebs sasamarTlo mosamarTlis gadmosaxe-
didan. aqedan gamomdinare, bunebrivad 
mimaCnia, rom sasamarTlos Tavmjdomare-
sac esaWiroeba safuZvliani samosamarT-
lo gamocdileba. 

g) ufleba momeciT, gadavide 
mosamarTleTa Sefasebis Temaze. 

mosamarTleTa Sefaseba, erTi mxriv, 
arasodesaa kargi, vinaidan is yovelTvis 
gadaadgildeba mosamarTleTa damoukide-
blobis zRvarTan. meore mxriv, mosamarTle-
Ta Sefaseba gardauvali da aucilebelia, 
vinaidan mxolod Sefasebis meSveobiT aris 
SesaZlebeli meritokratiis principebis 
efeqturi dacva. sxva yvela alternativa 
amaze uaresia, vinaidan ganapirobebs imas, 
rom sakadro gadawyvetileba efuZnebodes 
Semecnebas, romelic gaumWvirvale da ufro 
subieqturia, vidre nebismieri Sefaseba. 

aqedan gamomdinare, CemTvis gadamwyveti 
mniSvneloba ar aqvs imas, rom mosamarTlee-

bis SemTxvevaSic saWiroa Sefasebebis war-
moeba, aramed imas, Tu rogor xdeba Sefase-
bebis momzadeba da pirvel rigSi, vis aqvs 
amis uflebamosileba. qarTuli koncefcia, 
rom Sefasebis uflebamosileba hqondes 
iusticiis umaRles sabWos, mTlad araprob-
lematurad ar mimaCnia. 

erTi mxriv es aZlierebs iusticiis 
umaRlesi sabWos Zalauflebas da mis cen-
tralistur tendencias; im organos, ro-
melic iRebs mosamarTleTa daniSvnis 
gadawyvetilebebs, amzadebs Sefasebas, ro-
melic SemdgomSi safuZvlad edeba sakadro 
gadawyvetilebas, maSasadame, mis xelTaa 
yvela berketi mosamarTleTa sakadro 
gadawyvetilebebis kuTxiT. Zalauflebis 
erTi organos xelSi Tavmoyra, Cemi azriT, 
ewinaaRmdegeba marTlmsajulebis SigniT 
xelisuflebis danawilebisa da kontrolisa 
da balansis sistemis Seqmnis mcdelobebs. 

meore mxriv, vsvam kiTxvas, ramdenad 
SeuZlia iusticiis umaRles sabWos saqarT-
veloSi moRvawe yvela mosamarTlis, faqto-
brivad, erTi da imave sazomebiT kompeten-
turad Sefaseba. 

amasTan, vaRiareb, rom arc Tu ise io-
lia ukeTesi gamosavlis povna. Sefasebis 
uflebamosileba, rogorc aseTi, unda iyos 
sasamarTlos Tavmjdomaris xelSi. Tumca 
vici, rom es mocemuli momentisTvis saqa-
rTveloSi, sxvadasxva mizezebidan gamomdi-
nare, SeuZlebelia. 

iqneb Rirdes orientireba polonur kon-
cefciaze, romlis mixedviTac, saapelacio 
sasamarTlos samoqmedo administraciul-
teritoriuli erTeulis yvela mosamarTle 
irCevs ramdenime „vizitors“, romlebic 
amzadeben Sefasebebs sasamarTlos Tavmj-
domarisTvis. es vizitorebi airCevian gan-
sakuTrebiT gamocdili da kvalificiuri 
kolegebis rigebidan da aqedan gamomdinare, 
warmoadgenen Semfaseblebis maRalkvali-
ficiuri codnis garantias. 

msgavsi vizitorebis meSveobiT saqarT-
veloSic SesaZlebeli iqneboda imis uzrun-
velyofa, rac, Cemi azriT, aucilebelia. 
kerZod:
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•	 mosamarTleebis Sefasebis ufleba 
aqvT mxolod mosamarTleebs;

•	 Sefasebis uflebamosileba maqsim-
alurad unda gaimijnos sxva sakadro 
gadawyvetilebebis uflebamosilebi-
sgan;

•	 SemfasebelTa rac SeiZleba nakleb 
raodenobaze koncentrirebiT uz-
runvelyofil unda iqnes, erTian 
principebze dayrdnobiT moqmedi 
SemfasebelTa Stabis formireba;

•	 Semfaseblebs unda gaaCndeT Zalzed 
maRali dargobrivi codna da didi 
samosamarTlo gamocdileba. 

d) kontrolisa da balansis sistemis 
nawils warmoadgens agreTve, rom sasamarT-
los dakompleqteba mosamarTleebiT mox-
des ufro mravalferovnad. sazogadoeba 
pluralisturia da ratom ar unda iyvnen 
mosamarTleebic, rogorc sazogadoebis 
saxeebi ufro mravalferovnad warmodge-
nilni?

am yvelafris gaTvaliswinebiT, cota 
ar iyos mafiqrebs is faqti, rom eTikuri 
principebis gansazRvrasTan dakavSirebul 
mosazrebebs SeuZlia migviyvanos erTgvar 
„standartuli“ mosamarTlis modelamde; 
mosamarTlis, romelsac ar aqvs individu-
aluri maxasiaTeblebi da, rogorc wesi, mo-
qmedebs sworxazovnad. 

didi xani SiZleba vidavoT imaze, kar-
gia Tu ara eTikuri principebis erTmniS-
vnelovnad gansazRvra. germaniaSi msgavsi 
ram ar xdeba - da vfiqrob, amiT araferi 
dagvklebia. vici, rom sxva qveynebSi arse-
bobs eTikis kodeqsi da ar msurs zogadad 
amis winaaRmdeg gamovide. 

Tumca, amas garkveuli riskebi axlavs 
Tan, razec msurs sul mcire miniSneba ga-
vakeTo: eTikis kodeqsi yvela SemTxvevaSi 
SeiZleba iyos profesiuli qcevis modeli 
viwro gagebiT da ara samarTlebrivi Za-
lis mqone. garkveuli saxis warmodgenebs 
Tvisebebze, iseve rogorc pirovnebasTan 
dakavSirebul warmodgenebs, eTikis kod-
eqsSi araferi esaqmeba. mosamarTleebi unda 
iyvnen ara kargi moqalaqis klonirebuli 

gansaxierebebi, aramed gansxvavebuli da in-
dividualuri pirovnebebi. 

SesaZlebelia gagikvirdeT, rom maincda-
mainc sasamarTlos Tavmjdomare cdilobs 
mosamarTleebis dacvas, romlebic pirovnu-
li TaviseburebebiT gamoirCevian, romle-
bic cota Tavnebebi arian da sasamarTlos 
Tavmjdomaresac iqneb periodulad abraze-
ben kidec. am mosamarTleebs, erTi mxriv, 
yovelTvis mihyavxar TviTrefleqsiamde; is-
mis kiTxva, iqneb gansxvavebulad moazrovne 
marTalia da amgvarad warmoiSoba kontro-
lisa da balansis Sinagani sistema. upirveles 
yovlisa ki: es adamianebi gansakuTrebiT 
principulebi arian sakuTari mosazrebis 
dacvisas. marTalia SeiZleba yovelTvis 
sasiamovno ar aris aseTi mosamarTleebis 
yola, Tumca isini saWironi arian. amasTan 
umjobesia, gamoerion aseTi mosamarTleebi, 
vidre iyvnen sul erTferovnebi da mosawy-
enebi. 

e) agreTve Zalzed mafiqrebs is, rasac 
mosamarTleTa daniSvnisas maT pirad Tvise-
bebTan dakavSirebul moTxovnaTa profilSi 
da Sefasebis kriteriumebTan dakavSirebiT 
vkiTxulob. zogierTi kriteriumi imdenad 
arazustad aris Camoyalibebuli, rom uS-
vebs borotad gamoyenebis SesaZleblobas. 
sxva kriteriumebTan dakavSirebiT ismis 
kiTxva, iqneb es ufro is Tvisebebia, rasac 
deda isurvebda, rom hqonodaT mis momaval 
siZes? me ubralod arasworad mimaCnia, rom 
moxdes msgavsi warmodgenebis ganviTareba 
da Canacvlebadi, standartuli mosamarT-
lis modelis Seqmna.

ukeTesi xom ar iqneboda, rom sakadro 
gadawyvetilebebisas ufro naklebad iqnes 
gamaxvilebuli yuradReba pirovnul Tvise-
bebze da ufro metad moxdes koncentracia 
mosamarTlis dargobriv kvalifikaciaze. 
mosamarTle, upirveles yovlisa, unda iyos 
Zalze kargi iuristi, ra Tqma unda, ara 
samarTlis Teoretikosi, aramed saukeTeso 
praqtikosi iuristi. mxolod am SemTxvevaSi 
iqneba mosamarTle imis garanti, rom mar-
Tlmsajuleba iyos obieqturi. Tu ar mox-
deba dargobrivi kvalifikaciis wina planze 
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wamoweva, SeiZleba miviRoT samarTlebrivi 
gaurkvevloba, usamarTloba da araefeqtu-
rad momuSave sasamarTloebi. saqmeebs ms-
gavs SemTxvevaSi moigeben isini, visac gaaC-
nia saukeTeso advokatis ayvanis saxsrebi da 
ara isini, romlebic obieqturad marTlebi 
arian. mxolod saqmis karg mcodne mosamar-
Tles SeuZlia yuradRebis arsebiT garemoe-
bebze gamaxvileba da misi drouli da maR-
alkvalificiuri gadawyveta. 

v) seriozuli naklovaneba mdgomareobs 
agreTve imaSi, rom iusticiis umaRlesi sab-
Wos gadawyvetilebebi ar eqvemdebareba sa-
samarTlos mxridan kontrols. vici, rom am 
mxriv cvlilebebis gatarebis survili aris. 
Tumca, winamdebare proeqti imas bevrad 
CamorCeba, rac samarTlebrivi saxelmwifos 
principebidan gamomdinare aucileblad 
unda iqnes gaTvaliswinebuli. 

Cemi azriT, iusticiis umaRlesi sabWos 
yvela sakadro gadawyvetileba werilobiT 
unda iqnes dasabuTebuli dainteresebuli 
mosamarTleebis winaSe. garda amisa, samar-
Tlebriv saxelmwifoSi mimdinare warmoeba 
iTvaliswinebs, rom gadawyvetilebis miRebis 
safuZvlebi werilobiT iqnes dokumentire-
buli da dainteresebul mosamarTleebs sa-
Sualeba hqondeT, gaecnon am aqtebs. 

upirveles yovlisa ki iusticiis umaR-
lesi sabWos yvela sakadro gadawyvetileba 
unda daeqvemdebaros administraciul-samar-
Tlebriv kontrols, saukeTeso SemTxvevaSi 
- uzenaesi sasamarTlos mxridan. reviziam 
SeuzRudavad unda moicvas procedurebis 
kanonTan Sesabamisobis aspeqti da garkveul-
wilad unda vrceldebodes Sinaarsobriv 
Semowmebazec. iusticiis umaRles sabWos mx-
olod faqtobrivi Sefasebebis mosazrebebi-
sas unda mieniWos Sefasebis diskrecia, rac 
sasamarTlos mxridan mxolod SezRudulad 
gadamowmebadi iqneba. mocemuli momentisT-
vis arsebuli kanonproeqti mniSvnelovan-
wilad CamorCeba imas, rac aucilebelia 
samarTlebriv saxelmwifoSi TiToeuli 
mosamarTlis uflebebis dasacavad. 

mrCeba STabeWdileba, TiTqos saqarT-
veloSi miaCniaT, rom SeiZleba samarT-

lebrivi dacvis Semcireba, vinaidan sakadro 
gadawyvetilebebi miiReba ara aRmasrule-
beli xelisuflebis, aramed mosamarTleTa 
TviTmmarTveli organos mier. Tumca es 
bunebrivia, ase ar aris. TiToeuli mosamar-
Tlis konstituciur-samarTlebrivi dacva 
ar unda iyos damokidebuli imaze, Tu vin 
gamoscems mamxilebel administraciul-
samarTlebriv aqts. mosamarTleTa TviT-
mmarTvelobis organo iseve unda emor-
Cilebodes kanons, rogorc aRmasrulebeli 
organo da unda emorCilebodes imas, rom 
misi gadawyvetilebebi iseve eqvemdebareba 
administraciuli saqmeebis ganmxilveli sa-
samarTlos mxridan kontrols, rogorc aR-
masrulebeli organos gadawyvetilebebi. 

z) amrigad, minda gadavide mosamarTle-
Ta uvadod daniSvnis Temaze. 

me mivesalmebi axlad daniSnuli 
mosamarTleebis mimarT miRebul regula-
ciebs. im mosamarTleebis samarTlebrivi 
mdgomareoba, romlebsac mosamarTled muS-
aobis mravalwliani staJi aqvT, CemTvis 
Zalze aradamakmayofilebelia. amasTan da-
kavSirebiT, me araerTxel davafiqsire saku-
Tari azri, ase rom, am SemTxvevaSi Semovi-
farglebi Cemi poziciis mokle SejamebiT:

ar vici Tu ra moxda an ar moxda war-
sulSi qarTul marTlmsajulebaSi. Tumca 
mimaCnia, rom aqtualuri gaurkvevloba, im-
isgan damoukideblad, Tu ra moxda warsul-
Si, qarTveli mosamarTleebisTvis Znelad 
asatania. maT ar ician, ra kriteriumebze 
dayrdnobiT xdeba gadawyvetilebis miReba 
maT uvadod daniSvnasTan dakavSirebiT da 
safrTxe emuqreba Tu ara maT uvadod dan-
iSvnas. Sinagani damoukidebloba, rac yvela 
mosamarTles ase esaWiroeba, msgavsi CarCo-
pirobebis arsebobisas rTulad ganviTa-
rebadia. es gaurkvevloba Zalze didxans 
grZeldeba da saswrafod unda dasruldes. 

me araviTar SemTxvevaSi ar var imis 
momxre, rom im yvelaferze, rac SesaZloa 
warsulSi momxdariyo, dumili sufevdes. es, 
ra Tqma unda, mcdari gza iqneboda. magram 
yvela mosamarTlis gaurkvevlobaSi yofnac 
arasworia. 
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amasTan dakavSirebiT Sevajameb Cems xed-
vas Semdeg Tezisebad:

•	 Tu mosamarTlis mxridan adgili hqon-
da valdebulebis seriozul darRve-
vas, romelic maSindeli samarTlebri-
vi mdgomareobis gaTvaliswinebiT, 
kanonis gverdis avlis sferos gane-
kuTvneba, maSin yvela piroba arsebobs 
imisaTvis, rom SevelioT am mosamar-
Tles. es, Cemi azriT, aucilebelic 
kia, raTa moxdes moqalaqeebis ndo-
bis ganmtkiceba marTlmsajulebis 
mimarT da im mosamarTleebis imijis 
gaZliereba, romlebic pirnaTlad 
asrulebdnen TavianT profesiul 
movaleobas. es mosamarTleebi imsax-
ureben, rom gaifantos maT mimarT 
arsebuli eWvebi da sazogadoebas 
gauZlierdes maTi ndoba.

•	 aqedan gamomdinare, mniSvnelova-
nia, rom mxolod sakuTari mZime 
braleulobis damtkicebis SemTx-
vevaSi moeWraT am mosamarTleebs 
gza, gaagrZelon samosamarTlo saqmi-
anoba. mxolod is garemoeba, rom piri 
warsulSi iyo mosamarTle, samar-
Tlebrivi saxelmwifos aspeqtebis 
gaTvaliswinebiT, ar unda iyos rel-
evanturi maTTvis uflebamosilebis 
SesaCereblad. 

•	 garda amisa, mimaCnia, rom dauyovne-
bliv unda moxdes im kriteriumebis 
ganviTareba da upirveles yovlisa, 
maTi gamWvirvaled ganxilva, romle-
bic kavSirSia mosamarTleTa ganTavi-
suflebasTan. 

•	 Cemi azriT, savsebiT SesaZlebelia, 
rom yvela Zveli mosamarTle piris 
uvadod dainiSnos, ra Tqma unda, 
Tu isini akmayofileben profesiul 
moTxovnebs. Tumca, erTi ram unda 
ganisazRvros: uvadod daniSvna ver 
iqneba dabrkoleba mogvianebiT dis-
ciplinur-samarTlebrivi gziT gan-
TavisuflebisTvis, Tu, ra Tqma unda, 
damtkicdeba mosamarTlis mZime indi-
vidualuri braleuloba.

msgavsi koncefciiT, erTi mxriv, mniS-
vnelovnad gaZlierdeboda im mosamarTlee-
bis Sinagani damoukidebloba, romlebsac 
ar hqoniaT mZime darRvevebi. meore mxriv, 
es iqneboda naTeli signali imisTvis, rom 
samarTlebrivi saxelmwifos principebis 
SenarCunebiT moxdes samarTlebrivad Sesa-
Zlebeli yvela nabijis gadadgma Sida TviT-
wmendis procesis daZvris kuTxiT. ra Tqma 
unda, kargi iqneboda, Tu mesame xelisufle-
ba TviTwmendis procesis dawyebas gaigebda 
rogorc misTvis mniSvnelovan sakiTxs. is 
amiT Zalzed gazrdida Tavis damajereblo-
bas da amavdroulad, xels SeuSlida sxvebis 
mxridan marTlmsajulebis Sida saqmeebSi 
Carevas. 

me maincdamainc mizanSewonilad ar mi-
maCnia e.w. sistemis „gare organoebis“ 
formireba, romlebic Seamowmebdnen sa-
samarTlo saqmeebs. Tumca, sasamarTlo xeli-
suflebis pasuxismgebelma pirebma TavianT 
Tavs unda dausvan SekiTxva: xom ar uwyoben 
isini xels msgavs tendenciebs, rodesac imy-
ofebian faqtobriv blokadaSi da arafers 
akeTeben imisaTvis, rom pasuxi gascen arse-
bul kiTxvebsa da braldebebs. 

T) minda gadavide disciplinuri samar-
Tlis problematikaze. amasTan dakavSirebiT 
ganvlil wlebSi araerTgzis maqvs SeniSvna 
gakeTebuli, amitom amjerad mxolod mokle 
miTiTebiT Semovifarglebi.

disciplinur samarTalTan dakavSirebiT 
saqarTveloSi bevri ram arasworad mimdin-
areobs. erTxel da samudamod unda moxdes im 
warmodgenisgan ganTavisufleba, rom disci-
plinuri samarTali warmoadgens dasaSveb in-
struments marTlmsajulebis gasaumjobese-
blad. yoveli disciplinuri RonisZieba 
aris ukiduresad mZime sanqcia mesame xeli-
suflebis warmomadgenlis mimarT da aqedan 
gamomdinare, unda iqnes gamoyenebuli mx-
olod maSin, rodesac mosamarTlis mZime 
gadacdomis sawinaaRmdegod ubralod aRar 
arsebobs reagirebis sxva SesaZlebloba. Si-
naarsobrivi gaumjobeseba ver miiRweva dis-
ciplinuri RonisZiebebis gatarebis muqariT. 

aqedan gamomdinare, msurs daJinebiT gir-
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CioT, rom ar scadoT disciplinuri samar-
Tlis reformireba moqmedi regulaciebis 
safuZvelze. rodesac pacienti mZimed das-
neulebulia, misTvis kosmetikis gakeTeba 
naklebad efeqturia. saWiroa qirurgiuli 
Careva, raTa im yvelafris amoReba moxdes, 
rac zianis momtania. msgavsi midgomis SemTx-
vevaSi qarTul disciplinur samarTalSi 
bevri ram iqneboda mosakveTi. 

i) neba momeciT, gavakeTo didi Tematuri 
naxtomi da gadavide mosamarTleTa special-
izaciis Temaze.

droTa ganmavlobaSi saqarTveloSi ad-
vokatebi sul ufro ganviTardebian konk-
retuli viwro specializaciis kuTxiT da 
dakavdebian saqmeebiT konkretuli samarT-
lebrivi sferoebidan, vinaidan am sakiTx-
ebSi gansakuTrebulad kvalificirebulebi 
iqnebian. amavdroulad, Tu sasamarTloebs 
surT, rom grZelvadian perspeqtivaSi ar 
CamorCnen am advokatebs, gamosavali aris mx-
olod erTi: sasamarTloebi ukeT unda aRi-
Wurvon samarTlebrivad da ufro kvalifi-
ciurebi gaxdnen specializaciebis SemoRebis 
Sedegad. 

msgavs specializacias Sedegad mohyveba 
ara mxolod dargobrivi kvalifikaciis Se-
degad miRebuli arsebiTi sikeTeebi, aramed 
efeqturobis arsebiTi zrdac. mosamarTle, 
romelsac aqvs specializacia samarTlis 
konkretul dargSi, bevrad ufro swrafad 
SeZlebs saqmisaTvis relevanturi aspeqtebis 
ararelevanturisgan gamocalkevebas da rac 
Zalze mniSvnelovania, daadgeba problemis 
gadaWris swor gzas. mas SeeZleba saqmis 
ganxilvisas imoqmedos bevrad ufro dama-
jereblad da amiT ufro miaRwios mxareebis 
morigebas, vidre mosamarTle, romelic or-
Wofobs gadawyvetilebis miRebisas da ver 
arTmevs Tavs saqmes Sesabamisi codnis arqo-
nis gamo. 

ra Tqma unda, vacnobiereb, rom saqarTve-
loSi arsebuli decentralizebuli organi-
zaciuli struqtura ar iZleva msgavsi spe-
cializaciisTvis usazRvro SesaZleblobebs. 
Tumca marTlmsajuleba am situacias SeiZle-
ba gaumklavdes imgvarad, rom, sul mcire, 
samarTlis im dargebSi, sadac specializacia 

gansakuTrebiT saWiroa, SemoiRos gansjado-
bis koncentracia. es kidev ufro aucilebe-
lia, rodesac msgavs saqmeebSi, rogorc wesi, 
davis sagnis Rirebuleba saSualoze bevrad 
maRalia da saqmis monawileebic, Sesabamisad, 
qveynis masStabiT moqmedeben. 

III. neba miboZeT, gadavide  
Cemi moxsenebis bolo punqtze:
mrCeba STabeWdileba, rom qarTul mar-

TlmsajulebaSi mocemuli momentisTvis 
erTmaneTs upirispirdeba ori jgufi. Cemi 
azriT, xSirad ufro erTmaneTisgan gammi-
jvneli aspeqtebis aRqma xdeba, vidre saer-
To da SemakavSirebeli garemoebebisa. 

amasTan, Cemi dakvirvebiT, mravlad 
arian mosamarTleebi, romlebic TavianTi 
mosazrebiT sadRac SuaSi dganan; romleb-
sac surT, pirvel yovlisa, Seasrulon Ta-
vianTi movaleoba da ar surT polarizeba 
mosamarTleTa Soris. Cemi dakvirvebiT, 
marTlmsajulebis SigniT Zalzed cota yu-
radRebas aqceven msgavsi ganwyobis mqone 
mosamarTleebs. zustad es mosamarTleebi 
mesaxeba me gansakuTrebiT mniSvnelovnad; 
zustad am mosamarTleebs SeeZloT 
mosamarTleTa or dapirispirebul banaks 
Soris xidis gadeba. pirvel rigSi, mimaC-
nia, rom Zalzed mcire doziT xdeba imis 
gacnobiereba, rom arsebobs saerTo pasux-
ismgebloba yvela mosamarTlis, sasamarT-
los yvela TanamSromlis da, upirveles 
yovlisa, qarTuli sazogadoebis winaSe. 

amitomac dasasruls meqneboda piradi 
mowodeba da Txovna:

esaubreT erTmaneTs, ecadeT gadoT 
xidebi da gamonaxoT saerTo. garda amisa, 
SeecadeT ifiqroT maTze, vinc ar aris arc 
erTi da arc meore gaerTianebis wevri, da 
visi piradi mosazrebac 100%-iT ar emTx-
veva arc erTi da arc meore organizaciis 
paToss. mosamarTleTa korpuss bevri gansx-
vavebuli azri gaaCnia, es kargia da asec 
unda gagrZeldes momavalSi. 

naSromi germanulidan Targmna germaniis 
saerTaSoriso TanamSromlobis sazogadoebis (“GIZ”) 

mTargmnel-Tarjimanma ilia mesxiZem
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REFORM OF JUDICIARY IN GEORGIA 
AS SEEN THROUGH THE EYES 
OF A GERMAN JUDGE 

Ulrich Hagenlokh (Germany) 
Chief of Justice, President of the Court of Appeal of Dresden

REZUME
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Within the framework of his presentation at Tbilisi 
State University on June 12, 2015 the author reviewed 
reform of the judiciary in Georgia.

He discussed the role and responsibilities of the 
High Council of Justice and considers that the Geor-
gian concept is acceptable in general. At the same 
time, he is critical to the amount of power held by the 
High Council of Justice with regard to other branches 
of Government considering the aspects of balance of 
powers. In this respect, he recommends to oppose 
the tendencies of centralized governance by estab-
lishment of self-governmental authorities within par-
ticular courts. Besides, the author of the presentation 
considers as a deficiency the fact that judge-members 
of the High Council of Justice, in light of the existing 
selection procedurec, do not represent the diversity 
that exists within the judiciary. In addition, he consid-
ers it necessary that decisions of the High Council of 
Justice, to a large extent, shall be subject to adminis-
trative-legal control.

Currently, with respect to the existing reforms, 
the author has noted non-existence of a successful 
conception in long-term perspective. He finds that 
an exaggerated emphasis is made on achievement of 
prospective short-term successes, and this increases 
the risk of appearance of standstill situations in future.

Moreover, the author discusses the issues relate 
to the assessment of judges, their appointment for 
lifetime, as well as aspects of “self-cleanance process”. 
The author is extremely critical towards Georgian dis-
ciplinary regulations, which in his view contains fun-
damentally erroneous tendencies. 

In the long-term perspective the author supports 
the idea of introducing more pluralism into the judi-
ciary. He encourages the culture of open discussion 
and calls on each player to gather around something 
common and reconciling, rather than be in the search 
of disjunctions.
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termini `gulgrili” gamoxatavs gar-
esinamdvilisadmi adamianis iseT Sefase-
biT damokidebulebas, rac mas, rogorc 
pirovnebas, uaryofiTad warmoaCens. saqme 
is gaxlavT, rom am SemTxvevaSi is Tavis 
movaleobas moekida upasuxismgeblod, 
ese igi, braleulad, xolo yovelive amas 
igi Tavisi am gulgrilobiT Cqmalavs. msx-
vagvarad rom vTqvaT, `gulgrili”, erTi 
mxriv, fsiqikur safuZvels eyrdnoba, ada-
mianis gancdaSi vlindeba, xolo, meore 
mxriv – SefasebiTi cnebaa, romelic wminda 
fsiqologiurad dasabuTebuli ver iqneba. 
amitomaa, rom bralis fsiqologiuri Teo-
ria, romlis Tanaxmad, brali TiTqos aris 
qmedebisa da misi Sedegebisadmi subieqtis 
fsiqikuri damokidebuleba, uZluria daas-
abuTos bralis formebTan dakavSirebuli 
iseTi SefasebiTi cnebebi, rogorebic arian: 
`Tavxedi”, `sastiki”, `gulgrili”, `qaraf-
Suta”, `daudevari” da a.S. es bunebrivia, 
radgan fsiqologia bunebismetyveluri 
tipis mecnierebaa da misTvis Sefaseba da 
SefasebiTi cnebebi ucxoa. aqedan gamomdi-
nare, bralis, rogorc TiTqos “fsiqikuri 

damokidebulebis,“ poziciidan aranairi Se-
faseba ar gamomdinareobs, xolo, danaSau-
lis iseTi ori elementi, rogorebic arian: 
qmedebis marTlwinaaRmdegoba da subieqtis 
brali _ SefasebiTi cnebebia. kerZod, “mar-
TlwinaaTrmdegoba“ niSnavs sisxlis samar-
Tlis kodeqsiT gaTvaliswinebuli qme debis 
uaryofiT samarTlebriv Sefasebas, roca 
subieqti arRvevs marTlzomieri qmedebis 
valdebulebas da, maSasadame, moqmedebs mar-
TlsawinaaRmdegod, xolo, “brali“ niSnavs 
marTlzomieri qmedebis valdebulebisadmi 
subieqtis upasuxismgeblo damokidebule-
bas, romelic ganzraxvis an gaufrTxile-
blobis formiT vlindeba.1 

mokled ganvixiloT bralis fsiqologi-
uri Teoria rogorc sabWoTa, ise postsab-
WoTa ruseTis sisxlissamarTlebrivi lit-
eraturis mixedviT. 

cnobili sabWoTa kriminalisti p. dage-
li werda: “brali aris danaSaulis Semad-
genlobis subieqturi mxare; bralisa da 
danaSaulis subieqturi mxaris cnebebi 

1 dawvrilebiT ix. naWyebia g., 2011. sisxlis 
samarTali, zogadi nawili. Tbilisi, gv. 46-47.

bralisa da misi formebis 

erTianobis problema 

sasamarTloSi 

(gulgrilobis cneba bralis formebis 

problematikaSi)

guram naWyebia
samarTlis doqtori, samarTlis mecnierTa kavSiris wevri, 
ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis emeritusi, 
saqarTvelos filosofiur mecnierebaTa akademiis akademikosi 

sakvanZo sityvebi: 
gulgrili, subieqti, brali
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igiveobrivia. “avtoris daskvniT, “motivi, 
mizani da emocia – aucilebeli komponen-
tebia fsiqikuri damokidebulebisa, ro-
melic brals Seadgens.“2 jer erTi, avtori, 
rogorc Cans, danaSaulis cnebasa da dana-
Saulis Semadgenlobis cnebas erTmaneTTan 
aigivebs. gamodis, rom danaSaulis subieq-
turi mxare da danaSaulis Semadgenlobis 
subieqturi mxare erTi da igivea. meorec, 
motivi, mizani da emocia, romlebic qce-
vis wminda fsiqologiuri elementebia, 
Turme amave dros bralis, rogorc fsiqi-
kuri damokidebulebis, elementebs Sead-
genen. irkveva, rom brali wminda wylis 
fsiqologiuri cnebaa, rogorc nebismieri 
qcevis forma. am poziciidan ki, danaSau-
lis, rogorc sisxlis samarTlis kodeqsiT 
gaTvaliswinebuli, marTlsawinaaRmdego da 
braleuli qmedebis, dasabuTeba SeuZlebe-
lia. SemTxveviTi arc is faqti gaxldaT, 
roca sabWoTa kriminalistebma “danaSauli“ 
nebismieri qcevis naisaxeobad gamoacxades. 
Tu danaSauli nebismieri qcevis nairsaxeo-
baa, maSin “danaSauli” fsiqologiuri cneba 
yofila, radgan, cnobilia, rom nebismieri 
qcevis cneba fsiqologiuri cnebaa. es ki, 
fsiqologizmia danaSaulis cnebaSi da nor-
mativizmi fsiqologiaSi. es daskvna savse-
biT logikuria, radgan, danaSauli qmedebis 
marTlwinaaRmdegobis gareSe ar arsebobs, 
xolo, “marTlwinaaRmdegoba” adamianis 
qmedebis uaryofiT samarTlebriv Sefasebas 
gamoxatavs da igi wminda fsiqologiurad 
SeuZlebelia. prof. anzor bregaZe, akad. 
angia boWiriSvilis filosofiur naazrevze 
dayrdnobiT, acxadebs, rom “fsiqologizmi 
aseT viTarebaSi gvevlineba rogorc fsiqi-
kuri procesis saxiT warmodgena arafsiq-
ikuri sinamdvilisa. esaa fsiqologizmis 
Sinaarsibriv-sagnobrivi mniSvneloba.3 mar-
Tlac, imis miuxedavad, rom danaSaulebrivi 
qmedeba adamianis fsiqikisagan mowyvetiT 
SeuZlebelia, adamianis qcecis fsiqolo-
giur cnebaze danaSaulis, rogorc araf-

2 ix. Дагель П., Котов Д., 1974. Субъективная сторона 
преступления и ее установление. Воронеж, стр. 41.

3 bregaZe a., 2007. qarTveli filosofos-anTro-
pologebi. Tbilisi, gv. 34. 

siqikuri sinamdvilis, dayvana ueWveli 
fsiqologizmia, romlis safuZvelze arc 
sisxlis samarTali, rogorc samarTlis 
dargi, marTldeba da arc samarTlis am 
dargis Sesatyvisi mecniereba. 

prof. beJan xaraziSvilma (xornabujelma) 
daasabuTa, rom danaSauli nebismieri qcevis 
naisaxeoba ki araa, aramed fsiqologiuri 
qcevis, ese igi, motivisa da miznis, ganxor-
cielebis xerxia.4 marTlac, qurdoba, magal-
iTad, sxva araferia, Tu ara sxvisi moZravi 
nivTis marTlsawinaaRmdego misakuTrebis 
faruli xerxi, Zarcva _ aSkara dauflebisa, 
yaCaRoba _ Zaladuri xerxi da a.S. 

samwuxarod, fsiqologizmi bralis prob-
lematikaSi grZeldeba postsabWoTa ru-
seTSic. magaliTad, a. rarogi, erTi mxriv, 
amtkicebs, rom brali aris sisxlis samarT-
lis kodeqsiT gaTvaliswinebuli qmedebisa 
da misi Sedegebisadmi subieqtis fsiqikuri 
damokidebuleba,5 xolo, meore mxriv, amt-
kicebs, rom brali iuridiuli cnebaa da 
misi metismeti fsiqologizacia ar unda 
moxdes.6 sakiTxavia: ranairad SeiZleba 
qmedebisa da misi Sedegebisadmi subieqtis“ 
fsiqikuri damokidebuleba,“ romelic 
fsiqologiuri kvlevis sferoa, amave dros 
iuridiuli cneba iyos da am “fsiqikuri 
damokidebulebis“ metismeti fsiqologi-
zacia ar moxdes? gasagebia, rom “fsiqikuri 
damokidebulebis,“ rogorc fsiqologiuri 
kvlevis specifikuri sagnis, iuridizacia 
wminda wylis normatiuli Zladobaa fsiqi-
kurze, anu, normativizmia fsiqologiaSi 
da, piriqiT, fsiqologizmi danaSaulis cne-
baSi, roca danaSauli fsiqologiuri cnebis 
nairsaxeobad cxaddeba. 

gasagebi unda iyos, rom fsiqikurisa da 
normatiulis es meqanikuri kavSiri qmnis 
gamouval logikur wres, roca fsiqikuri 
pirdapiri logikuri gziT gadadis norma-
tiulSi da xdeba normatiuli (magaliTad, 
“normatiuli survilis“ cneba, ese igi, 

4 ix. Хорнабуджели Б., 1981. Психологическая сторона 
вины. Тбилиси, стр. 6. 

5 ix. Рарог А., 2001. Субъективная сторона и 
квалификация преступлений. М. стр. 14.

6 iqve.14-15.
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normativizmi fsiqologiaSi) da, piriqiT, 
normatiuli aseve pirdapiri logikuri 
gziT gadadis fsiqikurSi da xdeba fsiqi-
kuri (magaliTad, danaSauli TiTqos aris 
qcevis, rogorc fsiqologiuri cnebis, 
nairsaxeoba, ese igi, fsiqologizmi dana-
Saulis cnebaSi). normatiulisa da fsiqi-
kuris es meqanikuri kavSiri imis Sedegia, 
rom ratomRac ugulebelyofilia adamia-
nis filosofiuri problema, roca “fsiqi-
kuri“ TviT adamianis ganuyreli Tvisebaa, 
xolo, “normatiuli“ garesinamdvilisadmi 
adamianis zneobrivi, esTetikuri, religi-
uri, politikuri, samarTlebrivi Tu sx-
vagvari damokidebulebis niSania. ada-
mianis, rogorc garkveuli mTlianobis, 
poziciidan xdeba SesaZlebeli, Tavidan 
iqnes acilebuli es fsiqologizmi Tu 
normativizmi da fsiqikurisa da normati-
ulis mimarTebis problema umtkivneulod 
gadaiWras. saqme is gaxlavT, rom swored 
adamianis filosofiuri problemis dasmis 
gziTaa SesaZlebeli, sworad gaviazroT 
yvela is SefasebiTi cneba, rac am naSromis 
SesavalSi davsviT. marTlac, ras niSnavs, 
magaliTad, is, rom esa Tu is piri “gul-
rilad“ ekideba mis movaleobas? aaqedan 
gamomdinare, rogor unda gavigoT saqarT-
velos sisxlis samarTlis kodeqsis me-9 
muxlis me-3 nawilSi gamoTqmuli debule-
ba, rom subieqti Segnebulad uSvebda an 
“gulgrilad“ ekideboda marTlsawinaaR-
mdego Sedegis dadgomis SesaZleblobas? 
samwuxarod, am kiTxvaze swori pasuxi Seu-
Zlebelia bralis ara marto fsiqologiur 
TeoriaSi, aramed bralis wminda norma-
tivistul TeoriaSic, romelSic brali 
aris marTlsawinaRmdego qmedebisaTvis 
subieqtis abstraqtuli gakicxva Tu ga-
sakicxoba. bralis aRniSnuli koncefcia 
qcevis fsiqologiuri mxarisagan pirwmin-
dadaa mowyvetili da sxva araferia, Tu 
ara wminda Sefaseba, romelsac Sefasebis 
obieqti ar gaaCnia. aRsaniSnavia, rom bra-
lis aRniSnuli koncefcia bralis formebs 
uaryofs, xolo, am poziciidan uformo 
bralis alogizmi da bralis amorfuloba, 

rogorc es marTebulad SeniSna friad ni-
Wierma mecnierma laSa-giorgi kutaliam, 
davas ar unda iwvevdes. aqedan gamomdi-
nare, termini “gulrgili” bralis nor-
mativistuli Teoriidanac auxsnelia, 
imis miuxedavad, rom es termini rogorc 
ukve iTqva, fsiqologiur cnebas ar war-
moadgens, Tumca arc fsiqikuri sagania 
mowyvetili, radgan am mxriv subieqtis 
garkveuli gancdac udavoa. samwuxarod, 
termini “gulgrili” rusul sisxlissamar-
Tlebriv literaturaSi zogjer sagange-
bod arcaa ganmartebuli.7 samagierod, es 
termini sworadaa gagebuli im magaliTis 
mixedviT, roca turistebma gvalvian da 
qarian amindSi tyis piras gaaCaRes ce-
cxli, ramac tyeSi xanZris gavrcelebis 
realuri SesaZlebloba Seqmna. turistebs 
tyeSi xanZris gavrceleba ar undodaT, 
magram arc arferi umoqmediaT tyeSi xan-
Zris gavcelebis Tavidan acilebisaTvis. 
maSasadame, turistebi Segnebulad uS-
vebdnen tyeSi xanris gavrcelebis Sesa-
Zleblobas an gulgrilad ekidebodnen am 
Sedegis dadgomas.8 maSasadame, subieqti 
gulgrilia ara zogadad, aramed marTl-
sawinaaRmdego Sedegis mimarT, romlis 
dadgomis survili mas ara aqvs, magram arc 
gamoricxavs, xolo, es Sedegi Tu dadga, 
amis gamo raime wuxilsac ar gamoxatavs. 
cxadia, amgvari gulgriloba friad saSi-
Sia, magram, vfiqrobT, termini “gulgri-
li“ mxolod fsiqologiur gancdaze ar 
daiyvaneba da mas ufro zogadsocialuri 
wanamZRvrebi aqvs. mxedvelobaSi gvaqvs 
pasuxismgeblobis filosofiuri katego-
ria, romelic iuristebSi, rogorc wesi, 
negatiuri pasuxismgeblobis saxiTaa gage-
buli, maSin, roca, piriqiT, pasuxismge-
blobis filosofiur kategoriaSi wamyvani 
sworedac rom pasuxismgeblobis poziti-
uri aspeqtia. kerZod, pasuxismgeblobis 
pozitiuri aspeqti imas niSnavs, rom ada-
mianis pirovneba Tavis movaleobas ekideba 
pasuxismgeblurad, ese igi, am movaleo-

7 Комметтарий к Уголовному Кодексу Россиской 
Фудерации, М. 1997, стр. 90

8 Уголовное право, Общая часть, М. 2004, стр. 190.
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bis aRsrulebis Sinagani mzaobiT. akad. 
angia boWoriSvili werda, rom adamians 
yvelaferi is unda mieweros, maT Soris- 
Tavisuflebac, raTa igi iyos pasuxismge-
beli, rogorc zneobrivad, ise iuridi-
ulad.9 

samwuxarod, imis gamo, rom iuristebi, pa-
suxismgeblobis pozitiur aspeqts, ese igi, 
normatiulad dadgenili valdebulebisad-
mi pasuxismgeblur damokidebulebas, anu, 
valdebulebis aRsrulebis Sinagan mzaobas, 
saTanado yuradRebas ar aqceven da “pasux-
ismgeblobas “negatiuri aseqtidan amodian 
(magalaiTad, pasuxismgeblobidan ukve Cad-
enili danaSaulisaTvis), bralis problema 
dRemde bundovania. magram aq bralis cnebis 
gamo diskusias ver gavmarTavT. vityviT mx-
olod imas, rom swored pasuxismgeblobis 
pozotiuri aspeqti, ese igi, normatiulad 
dadgenili valdebulebisadmi subieqtis 
pasuxismgebluri damokidebuleba, marTl-
zomieri qmedebis subieqturi mizezia. 
da, piriqiT, marTlzomieri qmedebis val-
debulebisadmi subieqtis upasuxismgeb-
lo damokidebuleba, marTlsawinaaRdego 
qmedebis subieqturi mizezia. maSasadame, 
pasuxismgeblobis pozitiuri aspeqti, bra-
lis logikuri wanamZRvaria. es bunebrivia, 
radgan, Tu arsebobs normatiulad dadge-
nili valdebulebisadmi subieqtis pasux-
ismgebluri damokidebuleba, maSasadame, 
arsebobs xsenebuli valdebulebisadmi su-
bieqtis upasuxismgeblo damokidebulebac. 
termini “upasuxismgeblo,” erT SemTxvevaSi 
niSnavs Seuracxadi piris qmedebas, roca 
igi am qmedebisaTvis (saTanado uasakobis an 
fsiqikuri daavadebis gamo (saq. ssk-is 33-34-
e muxlebi) pasuxismgebeli ver iqneba. meore 
mxriv, termini “upasuxismgeblo “ niSnavs 
Seracxadi piris mxriv iseTi qmedebis Cade-
nas, roca mas SeeZlo normatiulad dadge-
nili valdebulebisadmi pasuxismgebluri 
damokidebuleba hqonoda, xolo, subieqti, 
piriqiT, moiqca upasuxismgeblod, ese igi, 
braleulad, pasuxismgeblobis pozitiuri 

9 boWoriSvili a., 1976. filosofiuri anTro-
pologiis Teoriuli safuZvlebi, Tbilisi, 
gv. 77. 

aspeqtis Segnebuli uaryofiT, rac pirda-
piri ganzraxvis niSania, an misi miCqmalviT, 
rac eventualuri anu arapirdapiri ganz-
raxvis niSania,10 gaufrTxilebloba ki niS-
navs pozitiuri pasuxismgeblobis ugulebe-
lyofas qarafSutulad (TviT ime do vnebiT) 
an daudrobiT.11 

amrigad, “brali“ niSnavs ara qmedebisa 
da misi Sedegebisadmi subieqtis fsiqikur 
damokidebulebas an subieqtis abstraqtul 
gakicxvas an gasakicxobas, aramed normati-
ulad dadgenili vadebulebisadmi subieqtis 
upasuxismgeblo damokidebulebas, romelic 
ganzraxvis an gaufrTxileblobis formiT 
vlindeba. filosofiuri TvalsazrisiT ki, 
brali sxva araferia, Tu ara pasuxismge-
blobis pozitiuri da negatiuri aspeqtebis 
kavSoris forma. marTlac, pasuxismgeblobis 
pozitiuri aspeqti bralis, rogorc upasux-
ismgeblobis sinonimis, safuZvelia, radgan, 
rom ara “pasuxismgebloba,” am ukanasknelis 
pozitiuri gagebiT, arc „upasuxismgebloba“ 
iqneboda SesaZlebeli, xolo, brali negati-
uri pasuxismgeblobis safuZvels warmoad-
gens. vimeorebT: “brali pasuxismgeblobis 
pozitiuri da negatiuri aspeqtebis kavSiris 
formaa, ese igi, filosofiis erT-erTi kat-
egoriaa, romelic specifikurad vlindeba 
sisxlis samarTalSic. 

amjerad yuradRebas mivaqcevT bralis 
formebis sfecifikas saqarTvelos sisxlis 
samarTlis kodeqsis me-9 de me-10 muxlebis 
mixedviT. ukve iTqva, rom pirdapiri ganz-
raxva niSnavs subieqtze dakisrebuli pozi-
tiuri pasuxismgeblobis Segnebul uaryo-
fas, zogjer Tavxeduradac (magaliTad, 
xulignuri moqmedebis SemTxvevaSi), xolo, 
eventualuri ganzraxvis dros subieqti pa-
suxismgeblobas ki ar uaryofs, rogorc es 
pirdapiri ganzraxvis dros xdeba, aramed 
Tavisi gulgrilobiT Cqmalavs, aCumaTebs 
mas, Tumca aqac aaSkaraa, rom subieqti mar-
Tlzomieri qmedebis valdebulebas ekideba 
upasuxismgeblod, ese igi, braleulad, Tum-

10  ix. naWyebia g,  2015. praqtikuli rekomendaciebi 
saqarTvelos sisxlis samarTlis kodeqsis 
zogad nawilSi. Tbilisi, 92. 

11 iqve, gv. 212.
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ca naklebi xarisxiT, vidre es pirdapiri 
ganzraxviT vlindeba. 

amrigad, termini “gulgrili“ mxolod 
fsiqikuris sferoSi ki ar vlindeba, ar-
amed igi, upirvveles yovlisa, garesin-
amdvilisadmi adamianis damokidebulebas 
gamoxatavs da Sedeg saTanado gamoZax-
ils subieqtis fsiqikaSic hpovebs, da ara 
piriqiT. es dasturdeba saqarTvelos sisx-
lis samarTlis kodeqsis 342-e muxliTac, 
romelSic “gulgriloba“ daudevrobis si-
nonimia, roca moxele an masTan ganabre-
buli piri Tavis samsaxurebriv movleobas 
ekideba gulgrilad, ese igi, upasuxismge-
blod, oRond ufro dabali xarisxiT, vi-
dre es TviTimedovnebis dros ugulisxmeba, 
roca sibieqti masze dakisrebul pozitiur 
pasuxismgeblobas ekideba qarafSutulad, 
zedapirulad, ris gamoc marTlsawinaaR-
mdego Sedegis dadgomis SesaZleblobas 
ki iTvaliwinebs, magram ar iTvaliswinebs 
am Sedegis dadgomis garduvalobas. maSa-
sadame, sibieqtis bralia, rom igi mocemul 
SemTxvevaSi marTlsawinaaRmdego Sedegis 
dadgomis garduvalobas ar iTvaliswinebs, 
radgn, Tu aigi masze dakisrebul marTlzo-
mieri qmedebis valdebulebas moekideboda 
pasuxismgeblurad, maSin igi am Sedegis dad-
gomis garduvalobas gaiTvaliswinebda da, 
maSasadame, am qmedebas ar Caidenda. 

bolos, xom ar unda vifiqroT, rom 
gulgrilobis garkveul xarisxs arc pirda-
piri ganzraxvaa moklebuli? marTlac, Tu 
subieqts surs marTlsawinaaRmdego Sedegis 
dadgoma, maSin am aspeqtiT gulrilobisT-
vis adgili aRar rCeba. magram pirdapiri 
ganzraxva SesaZlebelia im SemTxvevaSic, 
roca subieqts iTvaliswinebs marTlsawi-
naaRmdego Sedegis dadgomis garduvalo-
bas, Tumca mas am Sedegis dadgoma ar surs. 
am aspeqtiT SeiZleba subieqtma marTl-
sawinaaRmdego Sedegis garduvalobas Ta-
viseburi gamarTleba mouZebnos da amiT 
gulrilad moekidos am Sedegis dadgomas. 
cxadia, gulgrilobis xarisxi pirdapiri 
ganzraxvis dros ufro naklebia, vidre 
eventualuri ganzraxvis dros. 

rogorc ukve iTqva, mTavari mainc pa-
suxismgeblobis problemaa, romelic bra-
lis problemis bunebrivi mekavSirea. magram 
saqme is gaxlavT, rom arapirdapiri, anu, 
eventualuri ganzraxvis wminda fsiqolo-
giuri dasabuTeba SeuZlebelia, iseve, ro-
gorc SeuZlebelia gaufrTxileblobis 
wminda fsiqologiuri dasabuTeba. aqedan, 
Tavis mxriv, gamomdinareobs, daskvna, rom 
bralis formebis wminda fsiqologiuri 
analogi ar arsebobs. am problemas ki, Sem-
dgomi kvleva sWirdeba.
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PROBLEM OF GUILT AND INTEGRITY 
OF ITS FORMS IN COURT 
(CONCEPT OF INDIFFERENCE IN THE DIFFICULTY 
OF GUILT FORMS)

Guram Nachkebia
Doctor of Law, a member of the Union of Law Scientists,
emeritus of the Ivane Javakhishvili Tbilisi State Univerisity,
Academician of the Academy of Sciences of Georgia 

 REZUME
Key words: 
INDEFFERENCE, PERSON, GUILT

In the report the following thesis is proved, that 
the term “indifferent” is divided with regard to the 
forms of guilt and is the sign of irresponsibility of 
a person before the state. In particular, in case of 
direct intent person foresees inevitability of an un-
lawful consequence, however he/she does not want 
it, but by uncertain motivations he/she accepts it 
or indifferently treats the outcome. The concept of 
indifference is leading in the notion of the eventual 
intention, and this indifference is expressed by the 
negligence as well (official indifference – Criminal 
Code of Georgia (CCG) Article 342) and specifically 
also – by complacency. 

Taking into consideration that the forms of guilt 
are set by the Investigation making prospective 
conclusion regarding guilt (see first paragraph of 

Article 169), and according to the CCG Article 269, 
the Court unconditionally is not allowed to base the 
decision on assumptions – then the Court is obliged 
to trustworthily ascertain not only the legal com-
position of the conduct, but also the unlawfulness 
of the act and the guilt of a person, as a subjective 
reason for an unlawful act. 

The method used by the Court in this case is re-
duction, i.e. retro conclusion regarding the unlaw-
fulness of the act and the guilt of a person, which 
precede the execution of the legislative composi-
tion of the conduct. In a word, the Court devolves 
a form of culpability to guilt, and guilt is nothing 
more than an irresponsible approach towards the 
obligation of an illegal act. 

Notes:
1. Natchkebia G., 2011, For more information see the general part of the criminal law. 

Tbilisi, pp. 46-47. (GEO)
2. Dagel P., Kotov D., 1974. Subjective side of the crime and its determination. Voroneg, 

P. 41. (RUS)
3. Bregadze A., 2007. The Georgian philosopher-anthropologists. Tbilisi, p. 34. (GEO)
4. Khornabujeli B., A psychological aspect of crime. Tbilisi, p. 6. (GEO)
5. Papog A, 2001. The subjective side of the crime classification. M, p. 14. (RUS)
6. Ibid. pp. 14-16.
7. Comments of the Russian Federation Criminal Code., M. 1997, p. 90. (RUS)
8. The main part of - M. 2004. P. 190. (RUS)
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9. Bochorishvili A., Theoretical foundations of philosophical anthropology. Tbilisi, p.77. 
(GEO)

10. Natchkebia G.,Theoretical foundations of philosophical anthropology. Tbilisi, p.92. 
(GEO)

11. Ibid. pp. 212.
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1. Professional and personal 
independence (Article 97 Basic Law)

The principle of the independence of judges in 
Germany is rooted in Article 97 of the German Basic 
Law (Grundgesetz) of which the first paragraph refers 
to the professional independence of judges, the sec-
ond to theirpersonal independence.

Interpreted very generously, professional inde-
pendence means that a judge is responsible to nothing 
but the law when administering justice. Neither the 
legislative1 nor the executive,2 nor even higher-rank-

1 BVerfGE 12, 67, at 71 (Decision by the Constitutional 
Court of 17 January 1961; Case Reference: 2 BvL 25/60); 
BVerfGE 38, 1, at 21 (Decision by the Constitutional Court 
of 27 June 1974; Case References: 2 BvR 429/72, 641/72, 
700/72, 813/72, 9/73, 24/73, 25/73, 47/73, 215/73).

2 BVerfGE 3, 213, at 224 (Decision by the Constitution-
al Court of 17 December 1953, Case Reference: 1 BvR 
335/51).

ing members within the judiciary3 can tell a judge how 
to decide a case.

Indeed it goes further, for it applies to the whole 
handling of a case to ensure the judge’s coming to a 
judgment wholly free from outside influence. Thus, 
according to the practice of the Constitutional Court, 
the highest instance in Germany, all the procedural de-
cisions taken by a judge before and after judgement, 
such as when to hear a case, or which witnesses to 
hear, are a matter of professional independence.4

Judges are free to determine the order in which 

3 BVerfG NJW 1996, 2149-2150 (Decision by the Constitu-
tional Court of 29 February 1996; Case Reference: 2 BvR 
136/96).

4 Hans-Juergen Papier, “Die richterliche Unabhängigkeit 
und ihre Schranken”, 1-13, at 2-3, 5-6. http://www.hefam.
de/koll/pap200402.html; accessed 15 September 2015.

JUDICIAL INDEPENDENCE IN GERMANY

Patrick C. R. Terry 
Ph.D., a Master of Laws degree (both Kent, UK) and two German law degrees, 
Professor of law at the University of Public Administration in Kehl (Germany) 

REZUME

The presentation will briefly outline the way by 
which Germany has attempted to safeguard judicial 
independence. Article 97 of Germany’s Basic Law, 
or Constitution, specifically refers to and guarantees 
judges’ independence without, however, granting an 
individual right. Rather, judicial independence is seen 
as a basic constitutional principle, which ensures the 
realisation of the rule of law. 

In Germany, judicial independence does not only 
encompass a judge’s professional, but also his/her 
personal independence, because the latter is seen as 
an indispensable prerequisite of the former. There-

fore, both concepts of independence are explicitly 
referred to in the German constitution. 

Following an explanation of how these concepts 
are interpreted in Germany, the limits nevertheless 
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in 
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct. 

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.

* * *

Key words: 
COURT, PRINCIPLE, PROFESSIONAL
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they hear cases of comparable urgency5 and free to 
decide how often their court is convened, provid-
ed the minimum number of sessions is completed.6 
Moreover, the judges at a given court must decide 
themselves which judge gets which case according 
to guidelines established by the judges themselves or 
their legal representatives at an annual meeting.7

Furthermore, and most controversially,8 profes-
sional independence grants judges the right to decide 
where and when they fulfil their respective duties. 
Judges cannot be required to work in their office or 
be generally available during office hours. Provided 
the judge is present when his or her duties require it, 
mainlyduring court hearings, they are otherwise free 
to work at home for instance.9

Crucially, beyond this professional independence, 
personalindependence is seen as the only effective 
way of guaranteeing professional independence.10 It 
means that judges cannot be dismissed or transferred 
to any other court without their agreement, which 
ensures that judges cannot be sanctioned for deci-
sions the executive disapproves of.11Solely in cases of 
clearly defined and grave misconduct can a judge be 
dismissed or transferred and then only by a court de-
cision.12

2. Limits to judicial independence
There are limits to judicial independence. The 

president of a court, for example, while engaged in 

5 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R) 
5/87).

6 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R) 
5/87).

7 BGH NJW 1995, 2494 (Decision by the German Federal 
Court of 7 April 1995; Case ReferenceRiZ(R) 7/94). The 
right of judges to assign incoming cases among them-
selves once a yearis also seen as a means of ensuring the 
right of due process as far as the principle of the lawful 
judge is concerned (guaranteed in Article 101 Basic Law).

8 Opposing the Federal Court’s decision in this respect, for 
example: W. Hoffmann-Riem, “UeberPrivilegien und Ve-
rantwortung”, AnwBl. 1999, 2-9, at 6; Konrad Redeker, 
“Justizgewaehrungspflicht des Staates versus richterliche 
Unabhangigkeit?”, NJW 2000, 2796-2798, at 2797.

9 BGHZ 113, 36, at pp. 40 (Decision by the German Federal 
Court of 16 November 1990; Case Reference: RiZ 2/90).

10 Papier, no. 5, 1.
11 BVerfGE 87, 68, at 85 (Decision by the Constitutional 

Court of 8 July 1992; Case References: 2 BvL 27/91 and 
31/91);Papier, no.5, 1.

12 Section 24 Deutsches Richtergesetz(German lawthatde-
finesthejudiciary).

office management, dealing with non-judicial staff or 
travel expenses,is in this regard not protected by judi-
cial independence.13

Should judges not fulfil their professional duties, 
disciplinary action can be taken against them by the 
Ministry of Justice,14 but even then a judge can apply 
for a court decision by the Judges’ Disciplinary Court 
to defend himself or herself against such disciplinary 
actions by arguing that his/her judicial independence 
has been infringed on.15 There are regular evaluations 
of each judge, for example every four years,16 but 
such appraisals must be limited to general comments 
for they may not infringe on the judge’s professional 
independence. Specific comments on specific deci-
sions are prohibited.17

In the event of conflicts of interests, judges are re-
quired to recuse themselves or at least declare to the 
parties involved any circumstances that might lead to 
the suspicion of a conflict of interest.18 Should they 
fail to do so, they can be subject to disciplinary action 
or indeed criminal proceedings. In keeping with that, 
judges may not work as lawyers or legal consultants.

In the event of their negligence in coming to a de-
cision, judges cannot be prosecuted19 and the State 
is not liable for compensation if the judgement is 
“wrong.”20 This is a key aspect of professional inde-
pendence. However, if a judge deliberately comes 
to the wrong judgement then he or she is subject to 
criminal charges of “perversion of the course of jus-
tice” (Section 339 Code of Criminal Law) with a mini-
mum of one year in prison, which automatically leads 
to removal from office. In this event the State is liable 
to pay compensation for damages incurred.21 A judge, 
however, is personally never liable to pay damages al-
though the State, if forced to pay damages due to the 
judge’s conduct, may attempt to take recourse against 
the judge.22

13 Papier, no.5, 2.
14 Papier, no.5, 5-10.
15 Section 26 para. 3 Deutsches Richtergesetz.
16 This is a matter the Federal States are entitled to regulate; 

see, for example, section 5 para. 1 LRiStAG (Baden-Wuert-
temberg)- a law defining judges’ and prosecutors’ rights 
and duties in the State of Baden-Wuerttemberg.

17 Section 5 para. 3 LRiStAG (Baden-Wuerttemberg).
18 See, for example, section 41 ZPO (German Civil Procedural 

Code); section 22 StPO (Criminal Procedural Code).
19 Section 339 StGB (German Criminal Code).
20 Section 839 para. 2 BGB (German Civil Code).
21 Section 839 para. 2 BGB (German Civil Code).
22 Article 34 Grundgesetz (Basic Law).
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The guarantee of professional independence ap-
plies to all judges. However, the guarantee of person-
al independence applies only to judges with tenure. 
Germany’s judiciary operates on a system of career 
judges so that once you have passed both state ex-
ams in law you are eligible to become a judge.23 Thus, 
newly appointed judges will normally be in their late 
twenties and in their first job. They are appointed as 
“judges on probation” for a minimum of three24up to 
a maximum of five years25before being granted ten-
ure. Probationers are not grantedpersonal indepen-
dence. So, during this period, they can be transferred 
or sacked.26

3. Criticism of the German system
The German system is not without its critics who 

see flaws in it. The practice of appointing probation-
ary judges for instance means that people are both 
very young and not truly independenton appoint-
ment. They are thus potentially subject to influence 
through conflicts of interest relating to salary, integri-
ty and gaining experience under the aegis of the Exec-
utive. Many European countries adopt this approach, 
though, for example, the UK does not, where at least 
5-7 years legal experience are required before an indi-
vidual can become a judge.27

Public prosecutors in Germany are granted nei-
ther professional nor personal independence but 
instead are civil servants. In high profile, politically 
charged, cases this has led some to argue that judi-
cial independence is inadequate if the executive can 
intervene through the prosecutor.28 In contrast, the 
Italian constitution extends judicial independence to 

23 Section 5 Deutsches Richtergesetz.
24 Section 10 para. 1 Deutsches Richtergesetz.
25 Section 12 para. 2 Deutsches Richtergesetz.
26 Section 22 Deutsches Richtergesetz.
27 „Becoming a Judge“, Courts and Tribunals Judiciary, avail-

able at: https://www.judiciary.gov.uk/about-the-judicia-
ry/judges-career-paths/becoming-a-judge/; accessed 15 
September 2015.

28 Winfried Maier, „Vortrag anlaesslich der 6. Speyerer 
Demokratietagung der Hochschule Speyer zum Thema 
‚Korruption in Politik und Verwaltung‘, Wie unabhaengig 
sind die Staatsanwaelte in Deutschland?“, 24/25 Octo-
ber 2002, 1-5;available at:https://www.transparency.de/
fileadmin/pdfs/30.90.01MaierSpeyer02-10-05.pdf; „Stel-
lungnahme zu den Entwuerfen der Gesetze zur Herstel-
lung der institutionellen Unabhängigkeit der Justiz (BT-
Drs. 17/11701 und 17/11703)“, DeutscherRichterbund, 
April 2013; available at: http://www.drb.de/cms/index.
php?id=810; both accessed 15 September 2015.

public prosecutors,29 a fact many believe has led to 
some success in disentangling connections between 
justice, politics, and organised crime.30

A comparable concern is that the power to de-
termine who is appointed as a judge, and who is 
promoted and when, lies in the hands of the execu-
tive.31 Even though an elected self-governing council 
of judges must agree,promotions are initially recom-
mended and can finally only be granted by the Minis-
try of Justice.32 Moreover, the Ministry of Justice has 
the sole power to determine the first appointment of 
a judge (on probation). In many Southern and East-
ern member states of the EU such decisions are the 
prerogative of independent Councils, usually consist-
ing of elected parliamentarians and judges.33 Indeed, 
some have argued that aspects of the German system 
would not be acceptable in a state now applying for 
EU membership.34

To conclude, the German system of judicial in-
dependence is a keystone for applying justice but 
there is perhaps room for adjustment and improve-
mentwithin the European context.

The presentation will briefly outline the way by 
which Germany has attempted to safeguard judicial 

29 The Italian Judicial System, available at: http://www.csm.
it/documenti%20pdf/sistema%20giudiziario%20italiano/
inglese.pdf; accessed 15 September 2015.

30  Maier, no. 27, 4.
31 Bernd Brunn (Judge at the German Federal Administrative 

Court), “Richterliche Unabhaengigkeit und ihre Gefaehrdung 
durch (die Art und Weise von) Befoerderungen“, Lecture 20 
January 2005; shortenedversionavailable at: http://www.
gewaltenteilung.de/gewaltenteilung-in-deutschland/719.
html; „Richterernennungen: Unabhaengigkeit der Justiz in 
Gefahr“, SPD Baden-Wuerttemberg, available at: http://
www.spd.landtag-bw.de/index.php?docid=1968;Christian 
Bommarius, „Missbrauch der Justiz“, Frankfurter Rundschau, 
1 August 2011; available at: http://www.fr-online.de/mein-
ung/leitartikel-zur-richterernennung-missbrauch-der-jus-
tiz,1472602,8732194.html; allaccessed 15 September 2015.

32 A Prussian Minister of Justice (Adolf Leonhardt, 1815-
1880) is often quoted as having said: “As long as I decide 
who is promoted I am happy to concede to judges their 
so-called judicial independence”

33 John Adenitire, „Judicial Independence in Europe- The 
Swedish, Italian and German Perspectives”; University 
College London; available at: https://www.ucl.ac.uk/con-
stitution-unit/research/judicial-independence/judicial-in-
dependence-in-europe.pdf; accessed 15 September 
2015;Ignacio Pando Echevarria, “The Spanish Judiciary: 
Structure, Organization, Government”.

34 Herbert Prantl, „Die Entfesselung der dritten Gewalt“, 
available at: http://www.gewaltenteilung.de/tag/die-en-
tfesselung-der-dritten-gewalt; accessed 15 September 
2015.
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independence. Article 97 of Germany’s Basic Law, 
or Constitution, specifically refers to and guarantees 
judges’ independence without, however, granting an 
individual right. Rather, judicial independence is seen 
as a basic constitutional principle, which ensures the 
realisation of the rule of law. 

In Germany, judicial independence does not only 
encompass a judge’s professional, but also his/her 
personal independence, because the latter is seen as 
an indispensable prerequisite of the former. There-
fore, both concepts of independence are explicitly re-

ferred to in the German constitution. 
Following an explanation of how these concepts 

are interpreted in Germany, the limits nevertheless 
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in 
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct. 

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.
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samarTliani 

marTlmsajulebisaTvis

jemal gaxokiZe
samarTlisa da politikis mecnierebaTa doqtori, 
samarTlis mecnierTa kavSiris wevri,
saqarTvelos teqnikuri universitetis profesori, senatis spikeri

sakvanZo sityvebi:
samarTlianoba, msjavrdebuli, sasamarTlo

„vardebis revoluciis” mier ganxor-
cielebuli reformebi gamoZiebisa da sa-
samarTlo sistemaSi dadebiTTan erTad 
uaryofiTi tendenciebiT xasiaTdeba. sx-
vanairad ver avxsniT prokuraturisa da 
Sinagan saqmeTa organoebis sistemaSi bolo 
or weliwadSi gamovlenil pasuxismgebe-
li pirebis mier Cadenil danaSaulebsa da 
10 aTasobiT moqalaqis gancxadebas maTi 
ukanono msjavrdebis, wamebis, araadami-
anuri moqcevisa Tu qonebis ukanonod Cam-
orTmevis Sesaxeb. 

swored Sinagan saqmeTa saministrosa 
da iusticiis saministros `Zalisxmevam“ 
ganapiroba girgvlianis saqmeze adamianis 
uflebaTa evropuli sasamarTlos mier 
saqarTvelos imdroindeli xelisuflebis 
mkveTrad uaryofiTi Sefaseba: misi samive 
Sto pirdapir dainteresebuli iyo, xeli 
SeeSala am saqmis gamoZiebisa da marlTm-
sajulebis ganxorcielebisas WeSmaritebis 
dadgenisTvis.

dRes sazogadoebis udidesi nawilis 
moTxovnaa samarTlianobis aRdgena, e.i. 
unda miRebul iqnes iseTi gadawyvetile-
ba, romelic umravlesobas gauCens samar-
Tlianobis SegrZnebas. mokled rom vTqvaT, 
es ufro sazogadoebis mxridan politikuri 
dakveTaa. es problemis erTi mxarea. meore 
mxare is gaxlavT, rom politikuri gaer-
Tianeba „qarTuli ocnebis“ erT-erT mTavar 

saarCevno dapirebas swored samarTliano-
bis aRdgena warmoadgenda. aseT viTarebaSi 
dRevandel xelisuflebas sxva arCevani arc 
aqvs da rogorc Cans, igi am gziT wava. amis 
dadasturebad gamodgeba xelisuflebis 
gadawyvetileba: mTavar prokuraturaSi 
Seiqmnas samarTalwarmoebis procesSi Cad-
enil danaSaulTa gamoZiebis departamenti. 
Tumca unda aRiniSnos, rom prokuraturis 
mier gacxadebuli resursiT am problemas-
Tan gamklaveba warmoudgenlad migvaCnia. 
Tu gaviTvaliswinebT prokuraturaSi Sesul 
saCivarTa raodenobas da misi Semowmebis 
specifikas (TiToeul aseT saCivarze, faq-
tobrivad, gamoZieba unda Catardes), sul 
cota, gaaTmagebuli raodenobis gamomZie-
blebiT da prokurorebiT unda dakomple-
qtdes aRniSnuli departamenti.

davubrundebi samarTlianobis aRdgenis 
problemas da aRvniSnav, rom isev samarTlis 
meSveobiT unda gadawydes samarTlianobis 
problema qveyanaSi. bolos da bolos, samar-
Talsac aqvs Tavisi morali da igi pirdapir 
moiTxovs amas. obieqturobis SegrZneba mkar-
naxobs, rom xelisuflebisaTvis am proble-
mis gadawyveta erTaderTi Tu ara, erT-erTi 
rTulad gadasaWreli iqneba da ai, ratom: 
miuxedavad imisa, rom momCivanTa zusti 
ricxvi aravin icis, is Zalian didi iqneba da 
ramdenime aTeul aTass gadaaWarbebs. aseT vi-
TarebaSi Zneli warmosadgeni ar unda iyos, 
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ra adamianur resurss (mxedvelobaSi maqvs 
gamocdili profesionali, warsulSi SeubRa-
lavi reputaciis mqone iuristebi) moiTxovs, 
ramden Sromasa da dros, gaweuli Sromis 
Rirseul anazRaurebasa da sxva uamrav prob-
lemasTan erTad.

yvelaze rTuli mainc ukanonod msja-
vrdebuli pirebisaTvis zaralis anazRaure-
baa. Cven Sors varT im azrisagan, rom zara-
lis anazRaureba unda moxdes myisierad da 
sruli odenobiT. amas Cvennairi biujetis 
da finansuri saSualebebis qveyana namd-
vilad ver SeZlebs da SeiZleba krizisic ki 
gamoiwvios. amitom saWiroa ramdenime welze 
gaTvlili, biujetSi specialurad gaTval-
iswinebuli fuladi saxsrebi im pirebis zia-
nis asanazRaureblad, romelTa mimarTac 
gamamarTlebeli ganaCeni dadgeba. 

faqtobrivad, es iqneba saxelmwifos 
mier Sida valis tolfasi finansuri valde-
bulebebi.

axla arsebiTad imaze, Tu raSi mdgo-
mareobs momCivanTa pretenziebi. igi Sei-
Zleba or jgufad davyoT:

pirveli: msjavrdebulTa erTi nawili 
miiCnevs, rom saproceso SeTanxmeba maTTan 
gaformda ukanonod da saproceso SeTanx-
mebis damtkicebis Sesaxeb sasamarTlos ga-
naCenis gasaCivreba im dros Seqmnili gare-
moebebis gaTvaliswinebiT SeuZlebeli iyo.

meoreni maT mimarT gamotanil ganaCenebs 
miiCneven ukanonod da dausabuTeblad, 
miuxedavad imisa, rom Seecadnen simarTlis 
dadgenas samive instanciis sasamarTloSi.

swored am TanmimdevrobiT gvinda mogax-
senoT Cveni mosazrebebi axali saproceso 
meqanizmebisa da procedurebis SemoRebas-
Tan dakavSirebiT zemoaRniSnuli proble-
mebis regulaciis mizniT.

saproceso SeTanxmebebTan dakavSirebiT
Tu msjavrdebul pirs miaCnia, rom masTan 

saproceso SeTanxmeba daido sssk 215-e mux-
liT gaTvaliswinebuli darRveviT, kerZod: 

a) saproceso SeTanxmeba daido motyue-
biT;

b) braldebuls SeezRuda dacvis ufle-
ba;

g) saproceso SeTanxmeba iZulebiT, Za-
ladobiT, muqariT an daSinebiT daido.

aseT SemTxvevebSi pirs ufleba unda 
mieces, gaasaCivros saapelacio sasamarT-
loSi SeTanxmebis damtkicebis Sesaxeb sa-
samarTlos ganaCeni misi gauqmebis mizniT, 
an saCivriT mimarTos prokurors gamoZiebis 
Catarebis Sesaxeb, SemdgomSi saapelacio sa-
samarTloSi Suamdgomlobis Setanis mizniT, 
braldebaze uaris Tqmis da saproceso Se-
Tanxmebis gauqmebis Taobaze.

aRniSnuli saproceso meqanizmisa da 
Sesabamisi proceduris asamoqmedeblad 
saWiro iqneba sakanonmdeblo cvlilebebi, 
maT Sori sssk 215-e muxlis me-3 punqtiT 
gaTvaliswinebuli gasaCivrebis 15-dRiani 
vada unda gauqmdes, winaaRmdeg SemTxvevaSi 
pirs saapelacio sasamarTloSi gasaCivrebis 
ufleba ar eqneba.

msjavrdebulTa is saqmeebi, romlebmac 
gaiara zemdgomi sasamarTlo instanciebi 
(apelacia, kasacia) da ganaCeni iqna datove-
buli ucvlelad.

Tu msjavrdebulTa saqmeebma gaiara yve-
la sasamarTlo instancia, magram isini ga-
naCens miiCneven ukanonod, moqmedi sisxlis 
samarTlis saproceso kodeqsis 27-e TaviT 
gaTvaliswinebuli axlad gamovlenil gare-
moebaTa gamo, saqmis ganxilvis proceduru-
li wesebi aseTi pirebis mimarT namdvilad 
arasakmarisia, radganac aseT dros SeuZle-
blad migvaCnia, saapelacio sasamarTlom 
SeZlos piris udanaSaulobis dadgena, Tuki 
saqmeze ar Catardeba gamoZieba. aseTs ki, 
samwuxarod, saqarTvelos sisxlis samarT-
lis saproceso kodeqsis 27-e Tavi ar iT-
valiswinebs.

migvaCnia, rom Tuki msjavrdebulTa 
saCivrebi Seicavs saqarTvelos sisxlis 
samarTlis saproceso kodeqsis 310-e mux-
liT gaTvaliswinebul pirobebs, kerZod:

a) sasamarTlos kanonieri ZalaSi Sesu-
li ganaCeniT dadgenilia, rom yalbia mt-
kicebuleba, romelic safuZvlad daedo ga-
dasasinj ganaCens;

b) arsebobs garemoeba, romelic mow-
mobs sasamarTlos kanonier ZalaSi Sesuli 
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ganaCenis damdgeni sasamarTlos ukanono 
Semadgenlobas an im mtkicebulebis dauS-
veblobas, romelic safuZvlad daedo ga-
dasasinj ganaCens;

g) sasamarTlos kanonier ZalaSi Sesuli 
ganaCeniT dadgenilia, rom sasamarTlom, 
prokurorma, gamomZiebelma, naficma msajul-
ma, an nafici msajulis mimarT sxva pirma am 
saqmesTan dakavSirebiT Caidina danaSauli.

msjavrdebuls ufleba unda hqondes, 
saCivari Seitanos prokuraturaSi sasamarT-
loebis mier gamotanil da kanonier ZalaSi 
Sesul ganaCenebze.

prokurori, atarebs ra gamoZiebas, 
miRebuli Sedegebis mixedviT Tavis daskv-
nas gadawyvetilebis misaRebad warmarTavs 
saapelacio sasamarTloSi, xolo Tu ar 
arsebobs axlad gamovlenili garemoebebi, 
prokurori wyvets saqmis warmoebas da sa-
samarTlo organoebis mier gamotanili ga-
naCeni rCeba ucvleli.

amasTan, TviTon saapelacio sasamarT-
losac unda hqondes ufleba, Tu dadginde-
ba, rom saqmis gamoZieba Catarda aSkarad 
arasrulyofilad da tendenciurad, daa-
brunos saqme damatebiT gamoZiebaSi saTa-
nado miTiTebebiT.

zemoaRniSnulTan pirdapir aris dakav-
Sirebuli gamoZiebaSi arsebuli probleme-
bi. amitom mizanSewonilad CavTvaleT, gad-
mogveca Cveni mosazrebebi.

sisxlis samarTlis saproceso kodeqsis 
me-3 muxlis me-6 nawilis Tanaxmad, proku-
rorTan erTad gamomZiebelic moiazreba 
braldebis mxared. vfiqrobT, gamomZieblis 
statuss aucileblad unda Camoscildes 
braldebis funqcia da es unda daekisros 
mxolod prokurors, xolo gamomZiebeli 
unda gaxdes neitraluri, miukerZoebeli 
Tanamdebobis piri, romelsac unda dae-
kisros mxolod sisxlis samarTlis saqmis 
srulyofili, yovelmxrivi da obieqturi 
gamoZieba. man erTnairi mondomebiT unda 
daadginos, rogorc gamamtyunebeli, aseve 
gamamarTlebeli mtkicebulebebi, rogorc 
damamZimebeli, aseve Semamsubuqebeli gare-
moebebi, amasTan, erTmaneTisgan mkveTrad 

unda gaimijnos gamoZieba da prokuroris 
mier ganxorcielebuli diskreciuli sisx-
lis samarTlebrivi devna da misi mxridan 
gamoZiebis saproceso xelmZRvaneloba;

vfiqrobT, sisxlis samarTlis moqmedma 
saproceso kanonmdeblobam xelovnurad gaau-
fasura gamomZieblis instituti, igi saqmeze 
praqtikulad araviTar gadawyvetilebas ar 
Rebulobs da prokuroris teqnikuri TanaSem-
wis rolSi gvevlineba. gamomZiebels ar gaaCnia 
ra araviTari uflebamosileba, arc raime pa-
suxismgeblobas grZnobs gamoZiebuli saqmis 
mimarT. sinamdvileSi ki gamomZiebeli Tavis 
Tavs prokuroris „oponentad“ unda Tvlides. 
aq kanonmdeblis mizani iyo, mxolod erTi, 
prokurorma daubrkoleblad, yovelgvari 
Sida winaaRmdegobis gareSe ganaxorcielos 
sisxlissamarTlebrivi devna misTvis sasurve-
li Sedegebis dadgomis mizniT. problematu-
rad migvaCnia prokuraturis arseboba aRmas-
rulebel xelisuflebaSi. aseT viTarebaSi misi 
damoukideblobis xarisxi yovelTvis kiTx-
vis niSnis qveS dadgeba. gacilebiT swori iyo 
kanonmdebeli, roca prokuratura sasamarT-
lo dawesebulebad gamoacxada.

ufro rTuladaa saqme gamomZieblis 
organizaciuli da procesualuri da-
moukideblobis TvalsazrisiT. magaliTad, 
Sss-s gamomZieblebi operatiul-samZebro 
samsaxurebis uSualo daqvemdebarebaSi imy-
ofebian da maTi neba-survilis Semsrule-
blad gvevlinebian. sakmarisia aRiniSnos, 
rom gamoZiebis saqmianobis organizaciuli 
xelmZRvanelobis mizniT Sss-s centraluri 
aparati gauqmebul iqna, samagierod gansa-
kuTrebuli adgili daikava kud-ma da sod-ma, 
Tavis „sakuTari“ gamomZieblebiT.

es movlena miT ufro saSiSi gaxda, roca 
operatiul-samZebro RonisZiebebiT mopove-
buli „mtkicebulebebi“ (faruli video, au-
dio Cawera, satelefono saubrebis mosmena, 
faruli TvalTvali da sxva) Tavis droze 
„aRiarebiTi CvenebisaTvis“ miniWebul mniS-
vnelobas gauTanabrda. ufro metic am 
gziT mopovebuli monacemebis gadamowmeba-
gamoZiebis mier sisxlis samarTlis sapro-
ceso wesiT ar xdeba da sasamarTloebi iRe-
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ben maT, rogorc dasaSveb mtkicebas.
gamoZiebasTan dakavSirebiT gvaqvs ram-

denime winadadeba: unda ganisazRvros 
gamomZieblis statusi sisxlis samarTal-
warmoebaSi da igi msoflioSi dRes aRiare-
bul romelime modelSi unda Cajdes. unda 
gadaixedos da Sefasdes, ramdenad gaamarT-
la gamoZiebis decentralizaciam (dRes is 
sssk-is 34-e muxlis Tanaxmad 7 uwyebaSia 
gadanawilebuli) da xom ar iqneba umjobe-
si danaSaulTa saxeebis, misi bunebis gaT-
valiswinebiT gamoZieba ori mimarTulebiT 
ganvixiloT: kriminaluri gamoZieba da fi-
nansur danaSaulTa gamoZieba. aqedan gamom-
dinare, kriminaluri gamoZiebis ufleba 
mieniWos Sinagan saqmeTa saministros, xolo 
finansuri danaSaulis _ finansTa saminis-
tros.

veraviTar kritikas ver uZlebs Sinagan 
saqmeTa saministros da misi xelmZRvan-
elobis mier 2006 wels (brZaneba 113-e da 
brZaneba 103-e, 2008w.) voluntaristuli 

gadawyvetilebiT SemoRebuli iseTi insti-
tutebi da Tanamdebobebi, rogoricaa „deteq-
tiv-gamomZiebeli“, „deteqtiv-gamomZieblis 
TanaSemwe“ da „ubnis inspeqtor-gamomZie-
beli“, romlebsac ufleba aqvT, awarmoon 
gamoZieba. arcerT am instituts moqmedi 
sisxlis samarTlis saproceso kodeqsi ar 
icnobs. sisxlis samarTlis saproceso kod-
eqsi icnobs mxolod erTaderT Tanamdebo-
bis pirs – gamomZiebels. aRniSnuli kod-
eqsis 100-135-e muxlebSi gamoZiebisa da 
sagamoZiebo moqmedebebis Catarebis ufle-
bamosil pirad prokurorTan erTad moxse-
niebulia mxolod gamomZiebeli. 

amdenad, Sinagan saqmeTa saministroSi 
momuSave deteqtiv-gamomZieblisaTvis, de-
teqtiv-gamomZieblis TanaSemwisaTvis da 
ubnis inspeqtor-gamomZieblisaTvis miniWe-
buli gamomZieblis uflebamosileba, rbi-
lad rom vTqvaT, moqmed saproceso kanon-
mdeblobasTan SeusabamobaSia.
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REZUME

Key words: 
FAIRNESS, CONVICTED, COURT

The article discusses today’s organizational and 
procedural problems of investigation. We have pre-
sented our concrete proposals for their resolution, in 
particular: we tried to show the role of criminology in 
opening and investigation of crime and its advantag-
es in comparison with covert operative - investigative 
activities.

We discussed the problems, on the basis of cur-

rent Criminal Procedure Law, in connection with in-
vestigation and the investigator’s human rights situa-
tion, expressed opinions regarding the restoration of 
the investigation institute.

We expressed our attitude toward the decision 
of government about restoration of justice. We ex-
pressed our opinions regarding the procedural agree-
ment and the illegal judgments.
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saqarTvelos marTlmsajulebaSi 

arsebuli zogierTi aqtualuri 

problemis Sesaxeb

valeri xrustali 
samarTlis doqtori, samarTlis mecnierTa kavSiris wevri,
grigol robaqiZis saxelobis universitetisa da 
saqarTvelos teqnikuri universitetis profesori

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, problemebi

saqarTvelos konstituciis 42-e muxlis 
pirveli punqtiT garantirebulia yoveli 
adamianis ufleba - Tavis uflebaTa da 
TavisuflebaTa dasacavad mimarTos sa-
samarTlos. saqarTvelos ZiriTadi kanonis 
aRniSnuli danawesi Tavis asaxvas hpovebs 
saqarTvelos samoqalaqo saproceso kod-
eqsis meore muxlis pirvel nawilSi, rom-
lis Sesabamisad yoveli pirisaTvis uzrun-
velyofilia uflebis sasamarTlo wesiT 
dacva.

analogiur daTqmas Seicavs „saerTo sa-
samarTloebis Sesaxeb“ saqarTvelos or-
ganuli kanonis mesame muxlis pirveli pun-
qti, romlis mixedviT yovel adamians aqvs 
ufleba, Tavis uflebaTa da TavisuflebaTa 
dasacavad piradad an warmomadgenlis meS-
veobiT pirdapir mimarTos sasamarTlos. 

Sesabamisad, saqarTvelos erovnuli 
kanonmdeblobiT aRiarebulia sasamarTlo 
wesiT piris uflebisa da kanoniT gaTval-
iswinebuli interesebis dacvis absolu-
turi ufleba, risi praqtikul cxovrebaSi 
gatarebis uzrunvelsayofad, saqarTvelos 
konstituciis mexuTe muxlis meoTxe pun-
qtiT gaTvaliswinebuli xelisuflebis da-
nawilebis principis safuZvelze Seqmnilia 
saxelmwifo xelisuflebis erT-erTi Sto 
_ sasamarTlo xelisufleba. saqarTvelos 

konstituciiT sasamarTloebi gamocxadeb-
ulia sasamarTlo xelisuflebis erTaderT 
organod.1

sasamarTlo xelmisawvdomobis ufleba 
daculia ara mxolod erovnul, aramed saer-
TaSoriso sakanonmdeblo doneze.“adamianis 
uflebaTa da ZiriTad TavisuflebaTa dac-
vis konvenciis“ me-6 muxli exeba ra samar-
Tliani sasamarTlo ganxilvis uflebas, 
pirveli punqtiT adgens, rom samoqalaqo 
uflebaTa da movaleobaTa gansazRvri-
sas yvelas aqvs gonivrul vadaSi misi saq-
mis samarTlianad da saqveynod ganxilvis 
ufleba, kanonis safuZvelze Seqmnili da-
moukidebeli da miukerZoebeli sasamarT-
los mier. cxadia, saqmis samarTliani ganx-
ilva upirobod moiazrebs mxaris uflebas, 
daubrkoleblad mimarTos sasamarTlos. 
aRniSnuli normis realizeba araerTxel 
momxdara adamianis uflebaTa evropis sa-
samarTlos mier, rac asaxvas hpovebs mis 
gadawyvetilebebSi. 

bolo periodSi, garkveuli saxis cv-
lilebebi da damatebebi iqna Setanili sx-
vadasxva sakanonmdeblo aqtebSi, maT Soris 
samoqalaqo saproceso kodeqsSic. samwux-

1 liluaSvili T., liluaSvili g., xrustali 
v., ZlieriSvili z. samoqalaqo saproceso 
samarTali. pirveli nawili. gamomcemloba 
„samarTali, 2014“
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arod zogierTi maTgani ar iyo yovelmxriv 
da srulyofilad gaazrebuli maTi av-
torebis mier, ramac xeli Seuwyo iseTi in-
stitutebisa da wesebis damkvidrebas, rom-
lebic ar Seesabameba samoqalaqo saproceso 
samarTliT aRiarebul principebs. 

1. saqarTvelos samoqalaqo saproceso 
kodeqsis Tavdapirveli redaqcia, romelic 
amoqmedda 1999 wlis 15 maisidan, iTval-
iswinebda sarCelis Setanisas xarvezis in-
stituts. kerZod, ssk-is 185-e muxlis 
Tanaxmad, Tu mosamarTle gamoarkvevda, 
rom sarCeli Setanili iyo am kodeqsiT 
gaTvaliswinebuli pirobebis darRveviT an 
saxelmwifo baJi ar iyo gadaxdili, gamoi-
tanda ganCinebas am xarvezis Sesaxeb da mo-
sarCeles miscemda vadas mis Sesavsebad. Tu 
mosarCele daniSnul vadaSi Seavsebda gan-
CinebaSi miTiTebul xarvezs, mosamarTle 
gamoitanda ganCinebas sarCelis warmoebaSi 
miRebis Sesaxeb. winaaRmdeg SemTxvevaSi sa-
samarTlo sarCels umoZraod datovebda 
da daubrunebda mosarCeles. sasamarTlos 
ganCinebaze sarCelis umoZraod datovebisa 
da misi mosarCelisaTvis dabrunebis Sesaxeb 
SeiZleboda kerZo saCivris Setana. 

2011 wlis 28 dekembers Setanili cvli-
lebiT samoqalaqo saproceso kodeqsidan 
amoRebuli iqna 185-e muxli, riTac gau-
qmda sarCelis Setanisas gaTvaliswinebuli 
xarvezis instituti. sarCelis warmoebaSi 
miRebis axali wesi, rodesac aRar dginde-
ba xarvezi da sarCelis warmoebaSi miRe-
baze pirdapir uars eubnebian, sasamarTlo 
praqtikaSi iqca samoqalaqo davebis gaWi-
anurebis erT-erT mizezad. amave 2011 wlis 
28 dekembris kanoniT samoqalaqo saproceso 
kodeqsis gardamaval da daskvniT debule-
bebs daemata 445-e-449-e muxlebi, romelTa 
moqmedeba ssk-is 450-e muxlis me-2 nawilis 
Tanaxmad vrceldeba mxolod saqarTvelos 
administraciuli saproceso kodeqsiT gaT-
valiswinebuli administraciuli saqmeebis 
ganxilvaze. ssk-is 447-e muxliT gaTval-
iswinebul iqna xarvezis instituti adminis-
traciuli sarCelis Setanisas.

gaugebaria, jer erTi, ratom iqna Set-

anili dasaxelebuli normebi samoqalaqo 
saproceso kodeqsSi da meorec, ratom 
aris kanonmdeblis gansxvavebuli midgoma 
samoqalaqo da administraciul saqmeebze 
xarvezis institutTan dakavSirebiT. 

zemoT miTiTebuli ssk-is 445-e -449-e 
muxlebi amoRebul unda iqnas samoqalaqo 
saproceso kodeqsidan da Setanil iqnas ad-
ministraciul saproceso kodeqsSi, xolo 
samoqalaqo saproceso kodeqsSi unda aR-
dges norma - sarCelis Setanisas xarvezis 
dadgenis Sesaxeb.

saqmeebiT datvirTuli sasamarTlo yve-
la zomas iRebs, rom saqme warmoebaSi ar 
miiRos. im xarvezebTan erTad, rac kanon-
mdeblobiT aris dadgenili, sasamarTlo 
praqtikam Seqmna damatebiTi arcTu kanon-
ieri kriteriumebi. mosarCelis iuridi-
uli interesi sarCelis mimarT, kanonmde-
blobiT ganmsazRvrelia mxolod aRiarebiT 
sarCelebze, xolo sasamarTlo praqtikaSi 
amgvari interesi mikuTvnebiT sarCelebSic 
moiTxoveba, rac aSkarad arasworia. xSir 
SemTxvevaSi sasamarTlo uars eubneba sarCe-
lis miRebaze im safuZvliT, rom mosarCeles 
ar aqvs warmodgenili mtkicebulebebi, rom-
lebic sarCelis dakmayofilebas gamoiwvevs, 
rac aseve arasworia, radgan es sakiTxi war-
moebaSi miRebis etapze ki ar unda gairkves, 
aramed arsebiTi ganxilvis Sedegad. xarvezi 
arsebobs mxolod im SemTxvevaSi, rodesac 
ar aris sarCelze darTuli mosarCelis 
mier miTiTebuli mtkicebulebebi.

2. garkveul sirTuleebTan aris dakav-
Sirebuli ssk-is 184-e muxlSi ganxorciele-
buli cvlileba mosarCelis mier sarCelisa 
da TandarTuli masalebis mopasuxisaTvis 
Cabarebis uzrunvelyofis valdebulebis 
Sesaxeb. kanonis es danawesi unda Seicvalos, 
vinaidan jer erTi xSir SemTxvevaSi mxareTa 
Soris aris arajansaRi, zogjer ki mtruli 
damokidebuleba, amasTan mopasuxes ar gaaC-
nia ssk-is VIII TavSi (sasamarTlo Setyobineba 
da dabareba) sasamarTlosaTvis miniWebuli 
sasamarTlo gzavnilis Cabarebis berketebis 
gamoyenebis SesaZlebloba. 

3. samoqalaqo saproceso kodeqsSi 2007 
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wels Setanili cvlilebebiT Seiqmna, ro-
gorc pirveli instanciis, ise saapelacio sa-
samarTlos gadawyvetilebaTa gasaCivrebis 
uprecedento meqanizmi. saproceso kodeqss 
daemata 259¹ muxli, romlis pirveli nawilis 
Tanaxmad, Tu gadawyvetilebis gamocxade-
bas eswreba gadawyvetilebis gasaCivrebis 
uflebis mqone piri, an Tu aseTi pirisaT-
vis saqarTvelos kanonmdeblobiT dadge-
nili wesiT cnobili iyo gadawyvetilebis 
gamocxadebis TariRi, gadawyvetilebis 
gasaCivrebis msurveli mxare (misi warmo-
madgeneli) valdebulia gadawyvetilebis 
sarezolucio nawilis gamocxadebidan 
ara uadres 20 da ara ugvianes 30 dRisa 
gamocxaddes sasamarTloSi da Caibaros 
gadawyvetilebis asli; winaaRmdeg SemTx-
vevaSi gasaCivrebis vadis aTvla daiwyeba 
gadawyvetilebis gamocxadebidan 30-e dRes. 
am vadis gagrZeleba da aRdgena dauSvebe-
lia.

ssk-is 259¹ muxlidan irkveva, rom ga-
saCivrebis msurvelma mxarem aucile-
blad unda miakiTxos sasamarTlos 
gadawyvetilebis sarezolucio nawilis ga-
mocxadebidan arauadres 20 da araugvaines 
30 dRisa da Caibaros gadawyvetileba. Caba-
rebis dRidan aiTvleba gasaCivrebis vada. 
mosamarTlem gadawyvetilebis sarezolu-
cio nawilis gamocxadebidan 20 dRis ganma-
vlobaSi /Tumca ssk-is 257-e muxlis meore 
nawiliT es vada Seadgens 14 dRes/ aucile-
blad unda moamzados gadawyvetileba. gam-
onaklis SemTxvevas saproceso kodeqsi ar 
iTvaliswinebs. Tumca SesaZlebelia sa-
samarTlom ver Caabaros mxares dasabuTe-
buli gadawyvetilebis asli mosamarTlis 
avadmyofobis an sxva mizezis gamo. moce-
mul SemTxvevaSi mxaris brali gamoricxu-
lia da gadawyvetilebis Caubareblobis 
mizezi aris sasamarTlo. kanonis danawesiT, 
gadawyvetilebis sarezolucio nawilis ga-
mocxadebidan 30 dRis Semdeg, miuxedavad 
imisa mxare Caibarebs Tu ara gadawyvetilebis 
asls, iwyeba gadawyvetilebis gasaCivrebis 
vadis aTvla. e.i. SesaZlebelia ise gavides 
gasaCivrebis vada, rom mxarem ver miiRos 

dasabuTebuli gadawyvetileba. samoqalaqo 
saproceso kodeqsi msgavs SemTxvevebze pa-
suxs ar iZleva. gasaCivrebis vadis gasvlis 
Semdeg gadawyvetileba Sedis kanonier Za-
laSi. kanoniT gamonaklisi daSvebuli ar 
aris. piriqiT, ssk-is 369-e muxlis pirveli 
nawilis Tanaxmad 14 dRiani vadis gagrZele-
ba da aRdgena dauSvebelia da igi iwyeba mx-
arisaTvis dasabuTebuli gadawyvetilebis 
gadacemis momentidan. dasabuTebuli 
gadawyvetilebis gadacemis momentad iTv-
leba dasabuTebuli gadawyvetilebis aslis 
mxarisaTvis Cabareba am kodeqsis 70-e - 78-e 
muxlebis an 259¹-e muxlis Sesabamisad, aseve, 
259¹ muxlis pirveli nawiliT dadgenili va-
dis gasvlis Semdeg. 

4. sruliad gaurkveveli mizezebiT 
samoqalaqo saproceso kodeqss daemata 
XLIV¹ Tavi da samoqalaqo davebs miakuTvnes 
warmoeba reketuli qonebis, Tanamdebo-
bis piris, qurduli samyaros wevris, ada-
mianiT movaWris, narkotikuli saSualebis 
gavrcelebisxelSemwyobis an saqarTvelos 
sisxlis samarTlis kodeqsis 194-e an/da 331¹ 
muxliT gaTvaliswinebuli danaSaulisaT-
vis msjavrdebuli piris qonebis CamorT-
mevisa da sasxelmwifosaTvis gadacemasTan 
dakavSirebiT. rac ar unda paradoqsulad 
mogveCvenos, urTierTobebi, romelTa reg-
ulireba SeuZlebelia materialuri samoqa-
laqo samarTlebrivi normebis gamoyenebiT, 
rodesac samarTalwarmoeba mimdinareobs 
prokurorebis monawileobiT - samoqalaqo 
sasamarTloebis iurisdiqcias dauqvemde-
bares.

zemoT miTiTebuli kategoriis saqmeebi 
amoRebul unda iqnas samoqalaqo saproceso 
kodeqsidan da Setanil iqnas administraci-
ul saproceso kodeqsSi.

5. sasamarTlo unda iyos aramarto 
kompetenturi da obieqturi, aramed iafi, 
xelmisawvdomi da efeqturi. vfiqrob, mar-
Tebuli ar iyo miRebuli gadawyvetileba 
aWarisa da afxazeTis avtonomiuri respub-
likebis umaRlesi sasamarTloebis gau-
qmebis Sesaxeb, romlebic warmoadgendnen 
saapelacio sasamarTloebs. aWaris teri-
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toriuli erTeulisaTvis saapelacio sa-
samarTlos funqcias dReisaTvis asrulebs 
quTaisis saapelacio sasamarTlo, romelic 
teritoriulad sakmaod daSorebulia. mo-
saxleobis didi nawili ekonomiur gaWirve-
baSi cxovrobs da metad saeWvoa, finans-
uri saxsrebis arqonis gamo maT moaxerxon 
aseT did maZilze gadaadgileba. naklebad 
savaraudoa, avtonomiuri erTeulisaTvis 
umaRlesi sasamarTlos gauqmeba Tundac 
politikuri TvalsazrisiTac waadges saqa-
rTvelos teritoriuli erTianobis saqmes. 
metad mniSvnelovania is garemoebac, rom 
dReisaTvis funqcionirebs avtonomiuri 
respublikebis xelisuflebis sxva Stoebis 
umaRlesi organoebi, rasac ver vityviT sa-
samarTlo xelisuflebaze. Zneli warmosad-
genia, rom ganxorcielebuli sakanonmde-
blo cvlilebebi misaRebi iyos afxazeTis 

mosaxleobisTvis da xeli Seuwyos saqarT-
velos teritoriuli mTlianobis aRdgenis 
sakiTxs.

garda aRniSnulisa,saerTo sasamarT-
loebis sistemaSi, ganxorcielda raio-
nuli (saqalaqo) sasamarTloebis sruliad 
dausabuTebeli gaerTianebebi. am reformis 
Sedegad ramodenime raionuli sasamarTlo 
gaerTianda erT sasamarTlod. dReisaTvis 
adgilebze martiv saqmeebs ixilaven magis-
trati mosamarTleebi (ssk-is me-14 muxli), 
rTuli saqmeebi ki ixileba gaerTianebul 
raionul sasamarTloebSi. am garemoebeb-
ma metad gaarTula materialur gaWirve-
baSi myofi mosaxleobis mdgomareoba sa-
samarTlosaTvis mimarTvis TvalsazrisiT. 
vfiqrob, aRniSnuli sakiTxi moiTxovs ga-
dasinjvas da xelaxla Sefasebas.
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Recently, some changes and additions have 
been made to several legislative acts, including 
the Civil Procedural Code. Unfortunately, some of 
them haven’t been fully and thoroughly compre-
hended by the author, which contributed to the 
establishment of the institutions and rules that 
are not in compliance with the recognized princi-
ples of the civil procedural law.

The presented thesis deals with some current 
significant problems existing in Georgian Justice 
system, the existence of which violates the rights 
of the individuals involved in the civil process. 
In this thesis, the necessity of elimination of the 
abovementioned problems is substantiated and 
the solutions to the problems are also shown.
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sasamarTlo gadawyvetilebis 

socialuri mniSvneloba

gia liluaSvili 
samarTlis doqtori, samarTlis mecnierTa kavSiris gamgeobis wevri, 
qarTul-amerikuli universitetis profesori

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, sazogadoeba 

saqarTvelos samoqalaqo saproceso kod-
eqsis me-5 muxlis Tanaxmad, „marTlmsajule-
bas samoqalaqo saqmeebze axorcielebs mx-
olod sasamarTlo, kanonisa da sasamarTlos 
winaSe yvela piris Tanasworobis sawyise-
bze.“ aqedan gamomdinare, sasamarTlos mier 
miRebuli gadawyvetileba marTlmsajulebis 
aqtia, romlis ZiriTadi samarTlebrivi 
funqcia materialur-samarTlebrivi davis 
gadawyvetaa. am funqciis gaTvaliswinebiT, 
arsebobs farTod gavrcelebuli Sexed-
uleba, rom sasamarTlo gadawyvetilebas 
mxareebisTvis aqvs upirvelesi mniSvneloba. 
samoqalaqo saproceso kanonmdeblobis ana-
lizi, rogorc erovnul, aseve saerTaSoriso 
xelSekrulebebis doneze, gvaZlevs im daskv-
nis gamotanis SesaZleblobas, rom sasamarT-
lo gadawyvetilebas aseve didi socialuri 
mniSvnelobac gaaCnia.

sakiTxis ufro naTlad warmoCenisaTvis 
Tavdapirvelad minda, ramdenime erovnul da 
saerTaSoriso normaze mivuTiTo, kerZod:

pirveli _ saqarTvelos konstituciis 
85-e muxlis Tanaxmad, „sasamarTloSi saqme 
ganixileba Ria sxdomaze. daxurul sxdomaze 
saqmis ganxilva dasaSvebia mxolod kanoniT 
gaTvaliswinebul SemTxvevebSi. sasamarT-
los gadawyvetileba cxaddeba saqveynod“.

amave konstituciis 82-e muxlis Tanax-
mad, „sasamarTlos aqtebi savaldebuloa 
yvela saxelmwifo organosa da pirisaTvis 
qveynis mTel teritoriaze.

sasamarTlos gadawyvetileba gamoaqvs 
saqarTvelos saxeliT“. 

meore _ saqarTvelos saxeliT sasamarT-
los mier gadawyvetilebis gamotanas iT-
valiswinebs organuli kanoni „saerTo sa-
samarTloebis Sesaxeb“ (muxli 5).

amave kanonis me-6 muxliT „marTlmsa-
juleba xorciledeba saqveynoobis prin-
cipis dacviT.

amave kanonis me-13 muxlis Tanamad, „sa-
samarTloSi yvela saqme ganixileba Ria 
sxdomaze. daxurul sxdomaze saqmis ganx-
ilva dasaSvebia mxolod kanoniT gaTval-
iswinebul SemTxvevebSi.

sasamarTlo gadawyvetileba yvela SemTx-
vevaSi cxaddeba saqveynod“.

mesame _ samoqalaqo saproceso kodeqsis 
me-9 muxlis Tanaxmad, „sasamarTloSi yve-
la saqme ganixileba Ria sxdomaze, Tu es ar 
ewinaaRmdegeba saxelmwifo saidumloebis 
dacvis interesebs. daxurul sxdomaze saq-
mis ganxilva dasaSvebia agreTve kanonmde-
blobiT gaTvaliswinebul sxva SemTxveveb-
Si mxaris motivirebuli Suamdgomlobis 
safuZvelze.

amave kodeqsis me-10 muxlis Tanax-
mad, kanonier ZalaSi Sesuli sasamarTlos 
gadawyvetilebebi ............. savaldebuloa 
saqarTvelos mTel teritoriaze yvela sax-
elmwifo, sazogadoebrivi, kerZo sawarmo-
saTvis, dawesebulebisaTvis, Tanamdebobis 
pirisa Tu moqalaqisaTvis“ .
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amave kodeqsis me-8 muxlis Tanaxmad, „sa-
samarTlos gadawyvetileba gamoaqvs saqa-
rTvelos saxeliT“.

sasamarTlos Ria sxdomaze saqmis ganx-
ilvas sxva saerTaSoriso aqtebic iTxovs. 
magaliTad, adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvencia (romi, 1950 
w.). am konvenciis me-6 muxlis pirveli pun-
qtis Tanamad, „samoqalaqo uflebaTa da 
movaleobaTa gansazRvrisas ........... yvelas 
aqvs ufleba gonivrul vadaSi misi saqmis 
samarTliani da saqveyno ganxilvis ufleba 
kanonis safuZvelze Seqmnili damoukide-
beli da miukerZoebeli sasamarTlos mier.

sasamarTlos gadawyvetileba cxaddeba 
saqveynod“.

samoqalaqo da politikuri uflebebis 
Sesaxeb saerTaSoriso paqtis me-14 muxlis 
pirveli punqtis Tanamad, yvela piri Tanas-
woria sasamarTloebisa da tribunalebis 
winaSe. TiToeuls aqvs ufleba, misTvis way-
enebuli yoveli sisxlis samarTlis bral-
debis ganxilvisas, an romelime samoqalaqo 
procesSi misi ufleba-movaleobebis gansaz-
Rvrisas, misi saqme samarTlianad da saja-
rod gaarCios kanonis safuZvelze Seqmnilma 
kompetenturma, damoukidebelma da miuker-
Zoebelma sasamarTlom. 

sasamarTlo procesebisa da 
gadawyvetilebebis sajaroobis Tvalsaz-
risiT aseve sainteresoa:

1) evrosabWos 1995 wlis rekomendacia # 
R (95) 11 samarTlebriv sainformacio-saZie-
bo sistemebSi sasamarTlo gadawyvetile-
bebis SerCevis, damuSavebis, wardgenisa da 
Senaxvis (archiving) Sesaxeb1. am rekomenda-
ciis Sesaval nawilSive aRniSnulia Semdegi: 
iTvaliswinebs ra, rom sasamarTlos praqti-
kaze sruli xelmisawvdomoba warmoadgens 
kanonis samarTliani gamoyenebis erT-erT 
mTavar pirobas. 

1 RECOMMENDATION No. R (95) 11 OF THE COMMITTEE 
OF MINISTERS TO MEMBER STATES CONCERNING THE SE-
LECTION, PROCESSING, PRESENTATION AND ARCHIVING 
OF COURT DECISIONS IN LEGAL INFORMATION RETRIEVAL 
SYSTEMS (Adopted by the Committee of Ministers on 11 
September 1995 at the 543rd meeting of the Ministers’ 
Deputies).

iTvaliswinebs ra, rom marTlmsajulebis 
ganxorcielebisaTvis aucilebelia, sa-
samarTlo praqtikaze informaciis saZiebo 
sistema iyos obieqturi da gamWirvale,

iTvaliswinebs ra, rom informaciis am 
axali saSualebebis gamoyenebis SesaZle-
bloba unda qondes sazogadoebis farTo 
wres da gansakuTrebiT iuristebs, wevr sax-
elmwifoebs aZlevs rekomendacias:

•	 miawodos informacia yvela im pirs, 
romelic pirdapir an iribad avlens 
sasamarTlo praqtikis mimarT inte-
ress. 

•	 sasamarTlo praqtikis mimarT Seam-
subuqos mecnieruli kvleva, da a.S.

2) evrosabWos wevr saxelmwifoebis minis-
trTa komitetis rekomendacia CM/Rec(2010)12 
mosamarTleTa Sesaxeb: damoukidebloba, 
efeqturoba da pasuxismgebloba.2

am rekomendaciis me-19 muxli xazs us-
vams, rom „sasamarTlo procesebisa da mar-
Tlmsajulebis administrirebasTan da-
kavSirebuli sakiTxebis mimarT arsebobs 
sajaro interesi“.

vfiqrob, zemoT dasaxelebuli norme-
bi sakmarisia imis dasanaxad, Tu rogor 
mouwodebs, avaldebulebs erovnuli da 
saerTaSoriso aqtebi sasamarTloebs rom 
samoqalaqo saqmeebi ganixilon sajarod, 
gamonaklisi SemTxvevebis garda da miRebuli 
gadawyvetileba aseve sajarod gamoacxadon. 

amdenad, rogorc procesebi, aseve 
gadawyvetilebebis Sinaarsi unda iyos gam-
Wirvale, ara mxolod mxareebisTvis, ar-
amed, agreTve, sazogadoebisaTvis da sain-
formacio saSualebebisaTvisac. 

gamWirvalobis erT-erTi ZiriTadi dan-
iSnuleba aris, sazogadoebas daanaxos, rom 
sazogadoebis saxeliT igi iRebs samarTlian, 
kanonier gadawyvetilebas da misi miRebisas 
mosamarTleze raime zegavlenas adgili ar 
hqonia. amitomac, bunebrivia, sajaroobis es 

2 Recommendation CM/Rec(2010)12 of the Committee of 
Ministers to member states on judges: independence, ef-
ficiency and responsibilities (Adopted by the Committee of 
Ministers on 17 November 2010 at the 1098th meeting of 
the Ministers’ Deputies).
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elementi xels uwyobs sasamarTlos mimarT 
sazogadoebis ndobis amaRlebasa da ganmt-
kicebas.

rasakvirvelia, Cndeba bunebrivi kiTx-
va, gana dava or mxares _ mosarCelesa da 
mopasuxes Soris ar mimdinareobs? gana sa-
samarTlom am gadawyvetilebiT erT-erTi 
mxaris interesebi ar unda daicvas? anu 
mokled rom vTqvaT, gadawyvetileba mx-
ares exeba da ratom vayurebinebT mTel am 
process sazogadoebas? Tanac ori mxaris 
mimarT gamotanil gadawyvetilebis Sinaarss 
sazogadoebas saqveynod vamcnobT. 

Tu istoriaSi sasamarTlo procesebis 
Camoyalibebas davakvirdebiT, SevamCnevT, 
rom davis gadawyveta TiTqmis yovelTvis 
sajarod xdeboda. anu mxareTa Soris da-
vis gadawyveta Caketili, gasaidumloebuli 
procesi faqtobrivad ar yofila. droTa 
ganmavlobaSi procesebis gasajaroeba kidev 
ufro farTo xasiaTsac iZenda. 

rogorc Cans, davebis ganxilvisa da 
gadawyvetilebis saqveynoobam saxelmwifo-
Si iseTi dadebiTi Sedegebi gamoiRo, rom 
droTa ganmavlobaSi sasamarTlos es qmedeba 
davebis ganxilvis principadac ki Camoyali-
bda da samoqalaqo samarTalwarmoebis prin-
cipebs Soris mniSvnelovani adgili daikava. 
ufro metic, es principi gascda konkretuli 
qveynis kanondeblobis farglebs da saxelm-
wifoTa Sorisi gaerTianebebis mier SemuSave-
bul saerTaSoriso aqtebSic iCina Tavi.

raSi mdgomareobs am mravalsaukunovani 
principis arsi? da sazogadoebisaTvis ra-
tom aris igi aseTi mniSvnelovani? 

vfiqrobT, rom am kiTxvebze pasux-
is gacemisaTvis saWiroa, procesebisa da 
gadawyvetilebaTa sajaroobis calkeuli 
mniSvnelobebi davinaxoT da TiToeuli maT-
gani mokled ganvixiloT.

migvaCnia, rom sasamarTlos gada-
wyvetilebis, romelsac aseve vukavSirebT 
sasamarTlo sxdomebsac, sajarooba:

1. xels uwyobs sazogadoebaSi 
samarTlebrivi kulturis Camoyali-
bebasa da ganmtkicebas

rogor SeiZleba maTi meSveobiT Camoy-
alibdes samarTlebrivi kultura sazoga-
doebaSi?

saerTod, sasamarTlo sxdoma iZleva imis 
SesaZleblobas, rom sazogadoebam dainaxos 
msjelobis, logikuri azrovnebis Sedegad, 
romelic ZiriTadad samarTlis normebs 
emyareba, romeli da rogori qmedeba aris 
misaRebi da romeli da rogori qmedeba aris 
miuRebeli sazogadoebis wevrebisaTvis. 

sazogadoeba da sasamarTlo sxdomebze 
myofi sazogadoebis wevrebi, xSir SemTx-
vevaSi, mosamarTleebisa da mxareebis, maT 
Soris advokatebis paralerulad, aana-
lizeben arsebul SemTxvevas, masTan da-
kavSirebul mtkicebulebebs, ismenen am 
SemTxvevasTan dakavSirebul normebs da 
maT ganmartebebs da sasamarTlos mier 
gadawyvetilebis gamotanamde Tavad akeTe-
ben garkveul daskvnebs. saqmis dasrulebis 
Semdeg ki am msjelobebsa da daskvnebs 
adareben sasamarTlos gadawyvetilebis 
Sinaarss, gansakuTrebiT ki, mis samoti-
vacio nawils. yovelive amis safuZvelze, 
rasakvirvelia, isini Rebuloben Sesabamis 
codnas momavalSi samoqalaqo qmedebis 
ganxorcielebisa Tu ganuxorcieleblobis 
Sesaxeb.

Tu gadawyvetilebis gamotanidan erTi 
wlis Semdegac vinme hkiTxavs sxdomaze dam-
swre pirs ras exeboda dava, ra mtkicebule-
bebi warmoadgines mxareebma, sasamarTlom 
romeli mtkicebuleba gaiziara an ar gaiz-
iara, da ratom ar gaiziara, anu ram gamoi-
wvia mxaris mier samoqalaqo davis wageba. is 
aucileblad gagcemT pasuxs, ufro metic, 
man SeiZleba giTxraT im normis Sinaarsic, 
romelic mosamarTlem gamoiyena.

amitomac, SeiZleba iTqvas, rom, minimum, 
im ori-sami Tvis ganmavlobaSi, rodesac 
sazogadoebis wevri eswreboda sasamarT-
lo sxdomebs (aq ZiriTadad sasamarTlos 
mTavari sxdomebi moiazreba), igi gadioda 
erTgvar saswavlo kursebs cxovrebiseul 
SemTxvevebsa da maTTan dakavSirebul 
samarTlebriv normebTan mimarTebaSi. sx-
vagvarad rom vTqvaT, Rebulobda codnas, 
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romelic mas samarTlebriv aRzrdaSi ex-
mareboda. 

samarTlebrivi aRzrda ki socialuri 
aRzrdis erT-erT saxedac SeiZleba miviC-
nioT.

sazogadoebis wevrebs Soris swori samar-
Tlebrivi kulturis Camoyalibeba SesaZle-
belia, im sasamarTlo sxdomis Sedegad iqnes 
miRweuli, romelic xorcieldeba, rogorc 
materialuri samarTlis, aseve samoqalaqo 
saproceso normebis naTlad warmoCeniTa da 
zustad dacviT.

normis Sinaarsis naTlad warmoCena da 
misi zustad da Tanmimdevrulad dacva sa-
samarTlo sxdomebze Tu gadawyvetilebaSi, 
ra Tqma unda, sazogadoebis mxridan rogorc 
kanonis, aseve sasamarTlos mimarTac pativis-
cemis damkvidrebis xelisSemwyobi faqtoria.

amrigad, sasamarTlo sxdomebma da 
gadawyvetilebam sazogadoebas unda daan-
axos mizezebi, Tu ratom waago samoqalaqo 
dava erT-erTma mxarem. amis gakeTeba Ses-
aZlebelia, Tu sazogadoebas daumtkicebs-
dausabuTebs mosamarTle romelime mxaris 
mier wagebis mizezebs.

2. xels uwyobs sazogadoebis mxri-
dan sasamarTlos muSaobaze kontro-
lis ganxorcielebas

sasamarTlos mier marTlmsajulebis 
sworad ganxorcielebis procesis kontro-
li sazogadoebis moTxovnadac ki SeiZleba 
miviCnioT, miT umetes, rom xelisuflebis 
es Sto saxelwifos saxeliT aqveynebs 
gadawyvetilebebs.

sasamarTlo procesebTan, sasamarTlo 
gadawyvetilebasTan dakavSirebuli infor-
maciis sazogadoebisaTvis miwodeba, SeiZle-
ba iTqvas, rom erTgvarad uzrunvelyofs 
kavSirs sasamarTlosa da sazogadoebas 
Soris. aqedan gamomdinare, sazogadoebri-
vi kontroli dadebiT gavlenas axdens sa-
samarTlos saqmianobaze, erTgvarad zrdis 
mosamarTlis pasuxismgeblobas, ara mxolod 
sworad da zustad gamoiyenos materialuri 
da procesualuri normebi, aramed agreTve 
daicvas eTikuri normebic.

sasamarTlo gadawyvetileba, Tavisi 
mniSvnelobidan gamomdinare, garkveul ze-
moqmedebasac ki axdens samoqalaqo samarTa-
lurTierTobebis dinamikaze da Sinaarsze.

sazogadoebrivi kontroli iZleva Sesan-
iSnav SesaZloblobas, Tavidan iqnes acile-
buli korufciuli garigebebi sasamarTlos 
saqmianobaSi - mis mier gadawyvetilebebis 
miRebis procesSi.

rodesac vsaubrobT sazogadoebis mxri-
dan marTlmsajulebis sworad ganxor-
cielebis kontrolze, aq sxvadasxva meqa-
nizmebTan erTad moviazrebT presisa da 
televiziis mier ama Tu im gadawyvetili saq-
mis ganxilvas, iuristebis mxridan statieb-
sa Tu sxva saxis SromebSi sasamarTlo 
gadawyvetilebis analizs, dargis gamocdi-
li specialistebisgan Seqmnili jgufebis 
mier sasamarTlo praqtikis Seswavlas da 
ganzogadoebas, im Secdomebis gamovle-
nas, rasac zogjer sasamarTlo praqtikaSi 
vawydebiT, am Secdomebis aRmofxvris mcd-
elobas da a.S.

3. xels uwyobs sazogadoebis gan-
viTarebas 

kanonis farglebSi ganxorcielebuli 
sajaro sasamarTlo procesebi, gamot-
anili dasabuTebuli gadawyvetilebebi, 
sazogadoebaSi moqmedi, rogorc samarT-
lebrivi, aseve zneobrivi normebis erT-
gvarovnad gagebis, maTi Tanmimdevruli 
gamoyenebis, sakanonmdeblo stabilurobis 
mniSvnelovnad ganmsazRvreli faqtoria. 
garda amisa, isini warmoadgenen ekonomi-
kuri urTierTobebis mowesrigebis erT-erT 
ZiriTad saSualebas, amasTan erTad uzrun-
velyofen samewarmeo saqmianobis normalur 
funqcionirebasac. yovelive es, rasakvirve-
lia, sabolood sazogadoebis, saxelmwi-
foebrivi ganviTarebis procesebze axdens 
dadebiT zegavlenas. 

sasamarTlo gadawyvetilebis social-
uri mniSvneloba, ra Tqma unda, mxolod 
zemoT aRniSnuliT ar amoiwureba, sa-
samarTlo gadawyvetilebebi xels uwyobs 
agreTve sazogadoebaSi kanonierebis gan-
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mtkicebas, samarTaldarRvevis Tavidan 
acilebas da a.S.

sazogadoebas kargad esmis is faqti, rom 
Tu sazogadoebis romelime wevris mimarT 
gadawyvetileba ukanono da dausabuTebeli 
iqneba, es cudad aisaxeba qveynis rogorc 
ekonomikuri, aseve socialuri ganviTarebis 
procesebze.

amitomac, istoriis calkeulma ga-
kveTilebma sazogadoebas aswavla, rom 
ukanono, dausabuTebelma gadawyvetilebeb-
ma, roca wagebulma mxarem, romelic darw-
munebuli iyo Tavis simarTleSi, ver gaigo 
ratom waago saqme, - sazogadoebis ngreva 
- qaosi gamoiwvia.

amdenad, sasamarTlo gadawyvetileba, 
rogorc marTlmsajulebis umniSvnelovane-
si aqti, mowodebulia, Seasrulos sxvadasx-
va xasiaTis socialuri amocanebi. gasaT-
valiswinebelia is faqti, rom ara zogadad 
gadawyvetilebis saqveynoobas aqvs mniSvn-
eloba sazogadoebisaTvis, aramed, ZiriTa-
dad, dasabuTebuli gadawyvetilebis saja-
roobas.

Tu ra moiazreba dasabuTebul gada-
wyvetilebaSi, amis Taobaze arsebobs ro-
gorc qarTveli, ise qarTul enaze na-
Targmni ucxoeli specialistebis Sromebic. 
yvela es Sroma, ZiriTadad, emyareba ro-
gorc erovnul kanonmdeblobas, aseve saer-
TaSoriso normebsac, sadac metnaklebad 
asaxulia, Tu rogor unda Camoyalibdes, 
dasabuTdes sasamarTlos gadawyvetileba.

dasabuTebuli sasamarTlo gadawyve-
tileba, romelic tradiciulad sasamarT-
lo dadgenilebis erT-erTi saxea, mowodeb-
ulia, zemoqmedeba iqonios sazogadoebrivi 
urTierTobebis sxvadasxva mimarTulebebze. 

rasakvirvelia, sasamarTlo gadawyve-
tilebis socialuri mniSvneloba mis drou-
lad aRsrulebaSic gamoixateba.

sssk-is me-10 muxlis Tanaxmad, kanonier 
ZalaSi Sesuli sasamarTlos gadawyvetile-
bebi . . . . , agreTve Tavisi uflebamosilebis 
gansaxorciele-blad sasamarTlos mier aRZ-
ruli moTxovnebi da gankargulebebi saval-
de-buloa saqarTvelos mTel teritori-

aze yvela saxelmwifo, sazogadoe-brivi Tu 
kerZo sawarmosaTvis, dawesebulebisaTvis, 
organizaciisaTvis, Tanamdebobis pirisa Tu 
moqalaqisaTvis da isini unda Sesruldes.

gadawyvetilebis aRsrulebiT xdeba 
sazogadoebis interesebis, sazogadoebis 
moTxovnebis dacva. moTxovna imis Taobaze, 
rom Tu sazogadoebaSi vinmes ufleba dair-
Rva, igi unda aRdges. darRveuli uflebis 
aRdgena ki sazogadoebaSi wesrigis dacvis 
saSualebaa.

Tu vaRiarebT, rom sasamarTlo gada-
wyvetilebas socialuri mniSvneloba aqvs, 
maSin mosamarTlis e.w. moraluri pasux-
ismgebloba ormagdeba, anu is pasuxismgebeli 
xdeba ara mxolod mxareebis, aramed sazoga-
doebis mimarTac. mxareebisa da sazogadoe-
bis mimarT mosamarTlis damokidebuleba 
aisaxeba mis mier miRebuli gadawyvetilebis 
Sinaarsobriv nawilSi, romelSic ZiriTadad 
moiazreba aRwerilobiTi, samotivacio da 
sarezulucio nawilebi.

gadawyvetilebaTa Seswavla da anal-
izi gviCvenebs, rom zogjer gamotanili 
gadawyvetilebebi arasworad aris Camoyal-
ibebuli da formulirebuli. iSviaTad, ma-
gram mainc aris SemTxvevebi, rodesac samo-
qalaqo saproceso kodeqsis 249-e muxlis 
me-3 nawilSi mocemuli wesi imis Sesaxeb, 
rom aRwerilobiTi nawili unda Seicavdes 
mosarCelis moTxovnas, Zalian viwrod aris 
gagebuli. kerZod, ori winadadebiT wer-
ia Tu ras iTxovs mosarCele da ra pasuxi 
aqvs gacemuli mopasuxes. ra Tqma unda, rom 
es aris „aRwerilobiTi nawilis“ araswori 
gageba.

gadawyvetilebis aRwerilobiTi nawilis 
arsi, misi tradiciuli buneba imaze 
miuTiTebs, rom masSi mokled da naTlad 
unda iyos asaxuli: 

1. sasarCelo moTxovnis Sinaarsi, xolo 
Tu mosarCelem Secvala Tavisi moTxov-
na (sarCelis sagani), unda aRiniSnos raSi 
gamoixateba es cvlileba;

2. garemoebebi, romlebsac emyareba sa-
rCeli;

3. mtkicebulebebi, romlebsac miuTiTebs 
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mosarCele am garemoebebis dasadasture-
blad;

4. mopasuxis Sesageblis mokle Sinaarsi;
5. garemoebebi, romlebsac emyareba Ses-

agebeli;
6. mtkicebulebebi, romlebzec miuTiTebs 

mopasuxe Tavis SesagebelSi da a.S.3

amdenad, aRwerilobiT nawilSi xdeba 
mdgomareobis aRwera, saqmis arsis gad-
mocema. amitom gaugebaria is cvlileba, 
rac ganxorcielda samoqalaqo saproceso 
kodeqsSi 2007 wlis dekemberSi. kerZod, 
samotivacio _ dasabuTebis nawilidan 
aRwerilobiT nawilSi gadmoitanes „sa-
samarTlos mier dadgenili garemoebebi“, 
„mtkicebulebebi, romlebsac emyareba sa-
samarTlos daskvnebi, mosazrebani, rom-
lebiTac sasamarTlo uaryofs ama Tu 
im mtkicebulebas“. aRniSnulis gauge-
broba swored imaSi mdgomareobs, rom es 
CamonaTvali mosamarTlis dasabuTebis ga-
reSe ver iarsebebs. amitom cvlilebebiT 
moxda aRwerilobiTi nawilisa da samoti-
vacio nawilebis aRreva, rac momavalSi 
aucileblad unda gamoswordes4. 

3 dawvrilebiT ixileT, liluaSvili T., xrus-
tali v., 2007. saqarTvelos samoqalaqo sap-
roceso kodeqsis komentari. meore gamocema, 
gv. 441.

4 2007  wlis dekembris cvlilebemde arsebuli 

rac Seexeba samotivacio nawils, ro-
melic sarezulucio nawilis fuZes war-
moadgens, mTlianad sasamarTlos Semoq-
medebaa.5

sasamarTlo praqtikaSi gvxvdeba 
gadawyvetilebis iseTi SinaarsiT Camoyal-
ibebuli samotivacio nawili, romelic ka-
zusis amoxsnis teqnikas moagonebs iurists 
Tavisi Sualeduri daskvniT, samarTlebrivi 
winapirobebiT da a.S.

rasakvirvelia, aseTi struqturiT da 
terminologiiT Camoyalibebuli samotiva-
cio nawili absoluturad gaugebari xdeba 
sazogadoebisaTvis, kerZod, araiuristebi-
saTvis. garda amisa, rac aseve mTavaria, wi-
naaRmdegobaSi modis gadawyvetilebis samo-
tivacio nawilis arsebul wesebTan.

Tu Cven vaRiarebT, rom gadawyvetile-
bas aqvs socialuri mniSvneloba da 
vfiqrobT, rom amis uaryofa SeuZlebelia, 
maSin gadawyvetilebis Camoyalibebis dros 
mosamarTles meti pasuxismgebloba ekis-
reba, radganac gadawyvetilebis motivebma 
sazogadoeba unda daarwmunos mis mier gamo-
tanili sarezolucio nawilis sisworeSi.

wesi absoluturad Seesabameboda evropis 
qveynebis kanonmdeblobas, magaliTisTvis ix-
ileT germaniis samoqalaqo saproceso kod-
eqsis 313-e muxli.

5 ix. dasaxelebuli komentari, gv. 441.
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This article is about the social importance of the 
court dispute decision. In a widely accepted view, the 
in most cases the importance of the court decision is 
expressed by protecting the rights and the legal inter-
ests of disputing parties.

This view should be shared of course, but in rela-
tion to civil dispute and to the court decision (as well 
as the resolution of other types) has no less impor-
tance to the public.

There is an indication in social significance when it 

comes to publicizing the court cases (except the cases 
required by law), where the main idea is to allow the 
public to freely attend the main court session, this will 
allow information about the court case to be known 
countrywide.

The article summarizes not only the essence of 
publicity, but the results and their values in relation to 
publicity. Also, the article summarizes the importance 
of moral responsibility of judges to the society.
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dauswrebeli gadawyvetilebis 

gamotanasa da gasaCivrebasTan 

dakavSirebuli problemebi

Salva qurdaZe 
samarTlis doqtori, 
guram TavarTqilaZis saswavlo universitetis profesori, 
samarTlis mecnierTa kavSiris gamgeobis wevri, 
kavkasiis advokatTa skola CLS-is 
samoqalaqo specializaciis advokatTa skolis xelmZRvaneli
  
nino xunaSvili
samarTlis doqtori, 
samarTlis mecnierTa kavSiris wevri, 
saqarTvelos teqnikuri universitetis asistent-profesori

sakvanZo sityvebi: 
sasamarTlo, Sesagebeli, gadawyvetileba

dauswrebeli gadawyvetilebis gamotana 
samoqalaqo procesSi ramdenime safuZvliT 
aris SesaZlebeli. am safuZvelTagan Cven 
yuradRebas vamaxvilebT martooden Ses-
ageblis warudgenlobis safuZvliT daus-
wrebeli gadawyvetilebis gamotanis prob-
lemaze pirveli instanciisa da saapelacio 
sasamarTloSi. saqarTvelos samoqalaqo 
saproceso kodeqsis (SemdgomSi teqstSi 
SemoklebiT sssk) 2321-e muxli dasaSvebad 
miiCnevs dauswrebeli gadawyvetilebis 
gamotanas Sesageblis warudgenlobis 
safuZvliT. mocemuli normis gamoyenebis 
winapiro baa sssk-is 201-e muxliT ga Tva-
liswinebuli valdebulebis Seusrule bloba 
mopasuxis mier. saubaria sasamarTlos mier 
dadgenil vadaSi Sesageblis wardgenis val-
debulebis Seusruleblobaze mopasuxis 
mier. samwuxaroa, rom zemoaRniSnuli im-
peratiuli wesis arsebobis miuxedavad, sa-
samarTlo praqtikaSi yovelTvis rodi xde-

ba Sesageblis wardgenis vadis gansazRvra 
mopasuxisaTvis sasamarTlos mier. raoden 
paradoqsulic ar unda iyos, yvela im SemTx-
vevaSi, rodesac kanoniT mosarCeles Tavad 
evaleba sarCelis mopasuxisaTvis Cabarebis 
uzrunvelyofa, amgvar vadas gansazRvravs 
sasamarTlos kancelaria. aseT SemTxvevaSi, 
sarCelis erTi egzemplari registrirdeba 
kancelariis mier, xolo sarCelis mopa-
suxisaTvis gankuTvnili egzemplari Tavs-
deba konvertSi da gadaecema mosarCeles. 
amave konvertSi kancelaria aTavsebs Sesa-
bamisi moxelis mier xelmoweril gzavnils, 
romelSic mopasuxes ganesazRvreba Sesage-
blis wardgenis vada. aRsaniSnavia, rom es 
vada yovelTvis erTnairad _ 10 dRiT gan-
isazRvreba kancelariis mier. mosarCeles 
kancelaria ucxadebs, rom sasamarTlo ac-
nobebs sarCelis miRebis Sesaxeb, ris Semde-
gac mosarCele valdebulia, Tavad Caabaros 
sarCeli mopasuxes. samwuxaroa is, rom am 
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wesiT (kancelariis mier) gansazRvruli 
Sesageblis wardgenis vadis mopasuxis mier 
darRvevisas masobrivad gamoaqvT sasamarT-
loebs dauswrebeli gadawyvetilebebi. 

samoqalaqo saproceso mecnierebaSi aRi-
arebulia, rom sasamarTlo saproceso urT-
ierTobis savaldebulo subieqtia, e.i. mis 
gareSe saproceso urTierToba ar warmoiSo-
ba. kancelariis mier Sesageblis wardgenis 
vadis gansazRvra saproceso urTierTo-
bebis miRma tovebs sasamarTlos. Sesageblis 
Setanis vadis gansazRvrac, rogorc faqti, 
xdeba saproceso urTierTobebis miRma. 
saproceso urTierTobebis miRma momxdari 
faqti ki ar aris iuridiuli mniSvnelobis 
mqone faqti da Sesabamisad, amgvar faqts 
ver daukavSirdeba mopasuxisaTvis uaryofi-
Ti samarTlebrivi Sedegi _ mis winaaRmdeg 
dauswrebeli gadawyvetilebis gamotana. 
SesaZlebelia sxva argumentebis moxmobac,1 
Tumca vfiqrobT, esec sakmarisia im daskv-
nis gamosatanad, rom kancelariis mier 
Sesageblis wardgenis vadis gansazRvris 
SemTxvevaSi dauSvebelia mopasuxis mimarT 
dauswrebeli gadawyvetilebis gamotana, 
Tundac man ar waradginos Sesagebeli.

sasamarTlo praqtikaSi arasworad wyde-
ba Sesageblis warudgenlobis safuZvliT 
dauswrebeli gadawyvetilebis gamotanis 
sakiTxi saapelacio sasamarTloSic. saa-
pelacio sasamarTlos mravaljer gamouta-
nia dauswrebeli gadawyvetileba mowinaaR-
mdege mxaris mimarT am ukanasknelis mier 
saapelacio saCivarze Sesageblis warudgen-
lobis SemTxvevaSi, rac marTebuli ar aris. 
rogorc Cans problemas qmnis sssk-is 372-e 
muxlis danawesi, romlis Tanaxmadac, saqmis 
ganxilva saapelacio sasamarTloSi warmoe-
bs im wesebis dacviT, rac dadgenilia pirve-
li instanciiT saqmeTa ganxilvisaTvis, XLVI 
TavSi ganTavsebuli norma, kerZod ki 387-
e muxli uSvebs apelaciaSi dauswrebeli 
gadawyvetilebis gamotanis SesaZleblobas 

1 dawvrilebiT aRniSnulze ixileT: qurdaZe 
S., xunaSvili n. 2013. kanonierebis principis 
uzrunvelyofisaTvis samoqalaqo proces-
Si. Jurnali `marTlmsajuleba da kanoni“ 
2(37)’13, 34-39.

da isic mxareTa - gamoucxadeblobis Sem-
TxvevaSi. rogorc Cans, araswori praqtikis 
danergvas xels uwyobs uzenaesi sasamarT-
loseuli ganmartebebic, romlebic xSirad 
brmad aris gaziarebuli qvemdgomi sasamarT-
loebis mier. magaliTad, uzenaesi sasamarT-
los erT-erTi gadawyvetilebaSi ganmarte-
bulia sssk-is 387-e muxlis mesame nawilis 
danawesi, romlis Tanaxmadac „yvela sxva 
SemTxvevaSi gamoiyeneba am kodeqsSi Camoya-
libebuli normebi pirveli instanciis sa-
samarTloSi dauswrebeli gadawyvetilebis 
gamotanis Sesaxeb“ da aRniSnulia: „aRniSnu-
li normiT dadgenili „yvela sxva SemTxve-
va“ ... gulisxmobs apelantis mowinaaRmdege 
mxaris mier Sesageblis warudgenlobis gamo 
dauswrebeli gadawyvetilebis miRebasac.“2

 Cveni azriT, uzenaesi sasamarTlos 
mier sssk-is 387-e muxlis zemoaRniSnu-
li danawesi ar aris ganmartebuli normis 
ganmartebis istoriuli, sistematikuri da 
logikuri xerxebis gamoyenebiT. kerZod, 
sssk-is 387-e muxli imTaviTve, kodeqsis 
miRebis droidanve, iyo SemoRebuli. xolo 
Sesageblis warudgenlobis gamo dauswre-
beli gadawyvetilebis gamotanis instituti 
mogvianebiT Semovida procesSi. sssk-is 387-
e muxli exeba gamoucxadeblobis gamo daus-
wrebeli gadawyvetilebis gamotanas. Sesa-
bamisad, debuleba yvela sxva SemTxvevaSi 
pirveli instanciis wesebis gamoyenebis Ses-
axeb, Seexeba swored mxareTa gamoucxade-
blobasTan dakavSirebiT pirvel instancia-
Si arsebul wesebs. magaliTad, orive mxaris 
gamoucxadeblobisas saqmis ganuxilvelad 
datovebas da a.S. 387-e muxlis ganxilva 
sistemaSi 201-e da 2321-e muxlebTan aseve 
adasturebs sasamarTlos zemoaRniSnuli 
ganmartebis mcdarobas. dasaxelebuli mux-
lebi (201-e da 2321-e) iTvaliswineben mo-
pasuxis mier Sesageblis warudgenlobisas 
dauswrebeli gadawyvetilebis gamotanis 
wess. mxareebi TavianT saproceso sta-
tuss ar icvlian arc zemdgom instanciaSi 
_ isini rCebian mosarCeled da mopasuxed. 

2 saqarTvelos uzenaesi sasamarTlos samoqa-
laqo saqmeTa palatis 2012 wlis 24  dekembris 
gadawyvetileba saqmeze #as-1532-1435-2012.
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Tu Cven vityviT, rom apelaciaSi dasaSve-
bia dauswrebeli gadawyvetilebis gamotana 
Sesageblis warudgenlobisas, maSin gamo-
va, rom diferencirebulad unda mivud-
geT sakiTxs, radgan aseTi gadawyvetileba 
unda gamovitanoT im mowinaaRmdege mxaris 
mimarT, romelic mopasuxea. garda amisa, 
pirvel instanciaSi Sesagebeli Seitaneba 
sarCelze. apelaciaSi ki _ saapelacio saCi-
varze. pirvel instanciaSi dauswrebeli 
gadawyvetileba gamodis sarCelze da ara 
saapelacio saCivarze Sesageblis warud-
genlobisas, isic, Tu Sesageblis vada sa-
samarTlom gansazRvra. gansxvavebulia saa-
pelacio saCivarze da sarCelze Setanili 
Sesageblis Sinaarsi. es ukanaskneli gac-
ilebiT rTuli da detaluria. gansxvavebu-
lia pirveli da saapelacio instanciis sa-
samarTloTa daniSnulebac. am ukanasknelis 
mizania gadawyvetilebis kanonierebisa da 
dasabuTebulobis Semowmeba. apelaciis am 
miznidan gamomdinare, dauSvebelia pirveli 
da saapelacio instanciis sasamarTloTa 
daniSnulebis nivelireba da pirvel instan-
ciaSi dadgenili saqmis ganxilvis yvela we-
sis gadmotana apelaciaSi. sayuradReeboa 
sssk –s 376 muxliT dadgenili wesic, rom-
lis Tanaxmadac saapelacio saCivris dasaS-
vebad miCnevis anu gansaxilvelad miRebis 
ganCinebiT sasamarTlo gansazRvaravs saq-
mis zepiri ganxilvis dros…. e. i. Tuki saa-
pelacio sasamarTlo daniSnavs saqmis ze-
piri ganxilvis dRes, maSin gaumarTlebelia 
dauswrebeli gadawyvetilebis gamotana. 
garda amisa mowinaaRmdege mxare sargeblobs 
Segebebuli apelaciis uflebiT misTvis saa-
pelacio saCivris gadacemidan 10 dRis vada-
Si, xolo Sesageblis wardgenis vada SeiZle-
ba iyos ufro mcire (radgan mas sasamarTlo 
gansazRvravs.) vidre es kanoniT dadgenilia 
Segebebuli apelaciisaTvis. aamgvar Sem-
TxvevaSi Sesageblis warudgenlobis gamo 
dauswrebeli gadawyvetilebis gamotaniT 
mowinaaRmdege mxare kargavs Segebebuli 
apelaciis uflebas. amrigad, alogikuria 
apelaciaSi Sesageblis warudgenlobis gamo 
dauswrebeli gadawyvetilebis miReba.

metad mtkivneulia saxelmwifo baJis 
sakiTxic, romlis gadaxdevinebac gansx-
vavebulad xdeba saapelacio sasamarTlos 
praqtikaSi. es ki sabolood gavlenas axdens 
sasamarTlo wesiT piris uflebis dacvaze. 
saubaria imaze, rom xSir SemTxvevaSi 
dauswrebel gadawyvetilebaze Setanili 
saCivris daukmayofileblobisa da daus-
wrebeli gadawyvetilebis ZalaSi datovebis 
Sesaxeb ganCinebaze wardgenil saCivarze 
saCivris avtorisagan saapelacio sasamarT-
lo moiTxovs baJis gadaxdas davis Rireb-
ulebis 4%-is odenobiT, rac gaumarTlebe-
lia. saqme imaSia, rom marTalia aseT dros 
sadavo xdeba dauswrebeli gadawyvetileba, 
magram pirvel rigSi saCivrdeba ganCineba, 
romliTac ar dakmayofilda dauswrebel 
gadawyvetilebaze Setanili saCivari. mar-
Talia, es ganCineba saCivrdeba dauswrebel 
gadawyvetilebasTan erTad, magram mTavari 
is aris, rom saapelacio sasamarTlos msj-
elobis sagani aseT dros xdeba ara davis 
materialur samarTlebrivi mxare, aramed 
saproceso samarTlebrivi mxare. davis ma-
terialuri mxaris ganxilva mxolod im 
TvalsazrisiT xdeba, ramdenad iyo iuridi-
ulad gamarTlebuli mosarCelis moTxovna. 
aseT SemTxvevaSic ki iuridiuli gamarTle-
bulobis sakiTxis swori Sefaseba, Tavis 
mxriv, SesaZleblobas gvaZlevs, sworad gan-
vsazRvroT, saproceso TvalsazrisiT daus-
wrebeli gadawyvetilebis gamotanis marTe-
buloba. e.i. isev mivdivarT proceduruli 
sakiTxis - dauswrebeli gadawyvetilebis 
marTebulad gamotanis Sefasebamde.

amrigad, msgavs saCivrebze gaumarTle-
belia baJis gadaxdevineba 4%-is odenobiT. 
marTebuli iqneba apelaciis stadiaze dad-
genili baJis minimaluri odenobis dakis-
reba apelantisaTvis 150 laris odenobiT.

sayuradReboa kidev erTi problem-
uri sakiTxic: sasamarTlo praqtikaSi mar-
Tebulad aRiniSneba, rom dauswrebeli 
gadawyvetilebis gamotanis erT-erTi pi-
roba aris davisadmi interesis dakargva 
mxaris mier. interesi davisadmi SeiZleba 
dakargos rogorc mosarCelem, ise mopa-
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suxem. aseT dros erTi an meore mxare ar 
gamocxaddeba procesze, xolo Tu es mxare 
mopasuxea, Tavidanve ar waradgens Sesageb-
els sarCelze. aseT dros SeiZleba iTqvas, 
rom mopasuxem cno sarCeli, xolo Tu mo-
sarCele kargavs interess davisadmi, Sei-
Zleba iTqvas, rom man uari Tqva sarCelze. 
marTalia aseT dros gamodis dauswrebeli 
gadawyvetileba da cxadia, ar mieTiTeba, 
rom mosarCelem uari Tqva sarCelze, an mo-
pasuxem cno sarCeli, magram zemoaRniSnu-
li msjelobidan gamomdinare, mizanSewoni-
lad migvaCnia xarjebis nawilSi mxareebze 
sarCelze uaris Tqmis an sarCelis cnobis 
analogiurad gavrceldes sssk-is 49-e mux-
liT dadgenili SeRavaTi. Cveni azriT, Ses-
aZlebelia sasamarTloebma sakanonmdeblo 
cvlilebebis ganxorcielebamde sssk-is me-7 
muxlze dayrdnobiT analogiiT gamoiyenon 
sssk-is 49-e muxli. winaaRmdeg SemTxvevaSi, 

mxarisaTvis ar iqneba stimulis mimcemi da-
vis mimarT interesis dakargva. igi iZuleb-
uli iqneba, imisaTvis, rom miiRos SeRavaTi 
baJSi, gamocxaddes procesze da iq Tqvas 
uari sarCelze, an cnos sarCeli. mxarem 
unda icodes, rom Tu is aRar idavebs da 
dazogavs sasamarTlos dros da xarjebs, 
saproceso ekonomiurobis principidan 
gamomdinare, eqneba SeRavaTi sasamarTlo 
xarjebis nawilSi mis mimarT dauswrebeli 
gadawyvetilebis gamotanisas. sxva SemTx-
vevaSi dauswrebeli gadawyvetileba iqneba 
mxaris dasja, sanqcia mxaris winaaRmdeg, 
romlis gamotanis drosac mxarisaTvis 
dadgeba ara mxolod saqmis uaryofiTi ma-
terialur-samarTlebrivi Sedegi, aramed 
mas daekisreba sasamarTlo xarjic, Sesabam-
isad, dauswrebeli gadawyvetileba ar Sei-
Zleba atarebdes mxaris mimarT gamoyenebu-
li sanqciis (dasjis) xasiaTs.
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REPORT CONNECTED TO DEFAULT 
JUDGEMENT AND PROBLEMS CONNECTED 
TO IT’S APPEAL
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The results of the research presented:
1. Default judgment is inadmissible if the coun-

terclaim against claim is not submitted and term for 
submission of counterclaim was determined by the 
official of the court chancellery.

2. Default judgment is inadmissible in the Court of 
Appeal on the grounds that countim is not submitted 
against the appeal.

3. Default judgement against a party cannot be 

used as a sanction.If the default judgment against a 
party is given legally,such parties would not be held 
liable for the payment of courts costs.

4. If the court doesn’t satisfy the appeal (com-
plaint)submitted against the default judgment and 
upholds the default judgment,the dissatisfied party 
can appeal the court’s act in the Court of Appeals.
Under such circumstances the appellant cannot be 
imposed to pay state tax 4percent of a claim’s value.
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SeniSvnebi arasruwlovanTa 

marTlmsajulebis kodeqsze

qeTevan mWedliSvili-hedrixi (germania)

samarTlis doqtori (fraiburgi), ienis universitetis leqtori

sakvanZo sityvebi: 
eleqtronuli, samajuri, borkili

arasrulwlovanTa marTlmsajulebis 
kodeqsi, romelmac arasruwlovanTa pa-
suxismgeblobis damaregulirebeli yvela 
norma moicva, udaod didi wingadadgmuli 
nabijia qarTuli sisxlis samarTlis hu-
manizaciis gzaze. igi uamrav mniSvnelovan, 
progresul normas iTvalswinebs. imedia, 
qvemoTmoyvanili SeniSvnebi am kodeqsis 
kidev ufro daxvewas Seuwyobs xels.

arasrulwlovanTa marTlmsajulebis 
kodeqsis 26-e muxlis me-2 nawilis Tanaxmad, 
asakis dadgena nebismieri xelmisawvdomi 
mtkicebulebis safuZvelzea SesaZlebeli. 
arasrulwlovnis asakis dasadgen mtice-
bulebebs oficialuri dokumentebisa da 
specialistis daskvnis gverdiT, proeqti 
mSoblis an sxva pirisagan miRebul infor-
maciebs miakuTvnebs. mSoblisagan an sxva 
pirisagan miRebuli informaciis sandooba 
arasruwlovnis asakis dadgenisas, rodesac 
saqme mis sisxlissamarTlebriv pasuxismge-
blobas exeba, saeWvoa.

evropaSi da keZod, germaniaSi oficial-
uri dokumentebis ararsebobisas arasrulw-
lovnis asakis dasadgenad rentgens iyeneben. 
am praqtikas germaneli medikosebi katego-
riulad ewinaaRmdegebian bavSvis janmrT-
elobisaTvis potenciuri saSiSroebisa da 
misi arasandoobis gamo. isini xazs usvamen, 
rom rentgeni mxolod samedicino indika-
ciis SemTxvevaSi unda iqnas gamoyenebuli 
da ara samarTlebrivi miznebisaTvis. amas-
Tanave, isini arasrulwlovnis asakis dasa-

dgenad oficialuri dokumentis ararsebo-
bis SemTxvevaSi fsiqologis, pedagogis da 
pediatris daskvnas moiTxoven.1 amitomac 
kargi iqneboda, Tu am kodeqsis 26-e muxlis 
me-2 nawilidan amoRebuli iqneboda mSoblis 
an sxva pirisagan miRebuli informaciebi, 
rogorc arasrulwlovanTa asakis dadgenis 
saSualeba da amasTanave, dakonkretdeboda, 
rom specialisti, romelic bavSvis asaks 
adgens, aucileblad akademiuri ganaTlebis 
mqone bavSvis fsiqologi, pedagogi da pedi-
atri unda iyos.

yuradReba unda mieqces aseve sisx-
lis samarTlis kodeqsis me-7 muxlis me-2 
nawils, romelic qmedebis mcire mniS-
vnelobis gamo danaSaulis ararsebobas 
gamoricxavs. sisxlis samarTlis praqtika 
am muxls TiTqmis ar iyenebs. es muxli, faq-
tobrivad, mkvdari muxlia. dRevandlamde 
arsebuli praqtikiT amgvari qmedebebi 
xSir SemTxvevaSi sisxlissamarTlebriv 
reaqcias iwvevda. am muxlis gamouyene-
blobis saSiSroeba dResac arsebobs. kargi 
iqneboda, Tu arasrulwlovanTa marTlmsa-
julebis kodeqsis meeqvse Tavs, romelic 
sisxlissamarTlebrivi pasuxismgeblobis-
gan arasrulwlovnis gaTavisuflebas exe-
ba, daemateboda muxli imis Sesaxeb, rom 
qmedebis mcire mniSvnelovnebisas ssk me-7 
muxlis me-2 nawilze dayrdnobiT piris 

1 Altersdiagnostik bei jugendlichen Flüchtlingen, http://
www.ippnw.de/commonFiles/pdfs/Soziale_Verantwor-
tung/Altersfestsetzung_UMF.pdf
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mimarT araviTari sisxlissamarTlebrivi 
reaqcia ar iqneba gamoyenebuli.

saqarTveloSi dReisaTvis gansakuTreb-
uli aqtualobiT sargeblobs Sinapatim-
roba eleqtronuli zedamxedvelobiT. aras-
rulwlovanTa marTlmsajulebis kodeqsis 
69-e muxliT Sinapatimroba iniSneba nak-
lebad mZime danaSaulis SemTxvevaSi eqvsi 
Tvidan erT wlamde da amave muxlis me-5 
nawiliT Sinapatimrobaze zedamxedveloba 
eleqtronulad xorcieldeba. am eleqtro-
nuli samajuris (sxva mecnieruli Jargo-
niT – eleqtronuli borkilis) gamoyenebis 
praqtika sisxlis samarTalSi dResdReobiT 
mraval eWvs badebs.

eleqtronuli samajuris 
teqnikuri da finansuri 
aspeqtebi
SesaZlebelia eleqtronuli samajuris 

cdomileba da teqnikuri defeqtebi. ger-
manuli Jurnal „Spigelis“ monacemebiT, am 
cdomilebis gamo 2012 wlis aprilSi kali-
forniis penitenciurma sistemam 4.000 ele-
qtronuli samajuri gamocvala.2 sakiTxavia, 
ramdenad iqneba SesaZlebeli ucxoeTidan 
Semotanili eleqtronuli samajuris ga-
mocvla saqarTveloSi.

eleqtronuli samajuris manipulacia 
SesaZlebelia sruliad ubralo folgis qa-
RaldiT. cnobilia, rom Tu am xelsawyos 
folgis qaRalds SemoaxvevT, piris adgilm-
debareobis dadgena SeuZlebeli gaxdeba. 
amasTan, centralur ofisSi ar midis in-
formacia xelsawyoze arasasurveli zemoq-
medebis ganxorcielebis Sesaxeb.

SesaZlebelia eleqtronuli samajuris 
moZroba. germaniaSi uaxloes warsulSi pi-
robiT vadamde gaTavisuflebulma qalma 
samajuri moiZro da danaSauli Caidina.3

eleqtronuli samajuri Zviria. avstri-
aSi, iusticiis saministros monacemebiT, 
erTi eleqtronuli samajuris dafinanseba 

2 http://www.spiegel.de/netzwelt/gadgets/elektronis-
che-fussfessel-kalifornische-behoerde-sieht-sicherheit-
sluecken-a-891899.html

3 h t t p : / / w w w. d e u t s c h l a n d f u n k . d e / u e b e r w a -
chung-die-grenzen-der-elektronischen-fussfessel.1148.
de.html?dram:article_id=278098

dReSi 22 evro jdeba, rasac, SesaZleblobis 
SemTxvevaSi, Tavad pirobiT vadamde gaTavi-
suflebuli ixdis.4

eleqtronuli samajuris 
fsiqologiuri da 
samarTlebrivi aspeqtebi
fsiqologebis kvleviT dadgenilia, rom 

eleqtronuli borkilis srulwlovan da 
fsiqikurad mdgrad matarebel damnaSaves 6 
Tvis Semdeg fsiqikuri gadaxrebi aReniSneba. 
amitomac SvedeTma srulwlovanTa mimarT 
eleqtronuli samajuris gamoyeneba 40 
dRiT SezRuda.5 am kodeqsis 68-e muxliT 
Sinapatimroba arasrulwlovnis mimarT eqv-
si Tvidan erT wlamde iniSneba. sakiTxavia, 
ra fsiqologiur zemoqmedebas moaxdens 
amgvari monitoringi arasrulwlovanis jer 
kidev Camouyalibebel fsiqikaze.6 

germaniaSi amgvari RonisZieba umravles 
SemTxvevaSi im saSiS damnaSaveTa mimarT 
gamoiyeneba, romelTaganac, didi alba-
TobiT, recidivia mosalodneli. rogorc 
vxedavT, Sinapatimroba eleqtronuli 
zedamxedvelobiT metad mkacri reaqciaa na-
klebad mZime danaSaulze (am kodeqsis 69-e 
muxli) da Sesabamisad misi gamoyeneba arap-
roporciulia. 

eleqtronuli samajuriT prevencia araa 
garantirebuli. germaniaSi am borkilis 
matarebelma pedofilma, romelsac akrZa-
luli hqonda sabavSvo dawesebulebebTan 
miaxloeba, nacnobis bavSvi sakuTar saxlSi 

4 Strafvollzug im Österreich, S. 35, Stand 2013. https://www.
justiz.gv.at/web2013/file/2c94848b47af5e070148aba8b-
c8c1661.de.0/strafvollzug_download.pdf

5 Önel, S. 12 Verfassungsmäßigkeit und Effektivität der 
„elektronischen Fußfessel“, in: Jahrbuch des Kriminalwis-
senschaftlichen Instituts der Leibniz Universität Hanno-
ver, Band 1, 2012, S.12. eleqtronuli samajuris 
gamoyenebis maqsimaluri xangrlioba evropis 
qveynebSi erTi welia, Tumca praqtikaSi 
maqsimaluri xangrZlivobis mxolod 
naxevars vxvdebiT, iqve.

6 pirTa saSualo asaki, romelTa mimarTac 
eleqtronuli samajuri gamoiyeneba, daax-
loebiT 30 welia! mxolod inglisSi aRwevs 
am pirTa saSualo asaki 27  wels. Önel, S. 12 
Verfassungsmäßigkeit und Effektivität der „elektronischen 
Fußfessel“, in: Jahrbuch des Kriminalwissenschaftlichen 
Instituts der Leibniz Universität Hannover, Band 1, 2012, 
S.13. 
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gaaupatiura. amitomac germaniis policiis 
profkavSirebi am saSualebas mxolod „mo-
saxleobis damamSvidebel sarisko abs” uwo-
deben.7

eleqtronuli samajuris siZviris gamo 
germaniaSi msjavrdebulis mier eleqtronu-
li samajuris Tanadafinansebaze saubroben. 
Tu saqarTveloSi amgvari Tanadafinanseba 
saWiro gaxda, es sasjeli arasrulwlovnis 
ojaxis mimarT Sefardebuli Sefaruli ja-
rima iqneba.

evropis gamocdilebam aCvena, rom ele-
qtronuli samajuri sapatimroTa gantvirT-
vamde ver migviyvans. piriqiT, saxelwifos 
kontroli gafarTovdeba (net widening), anu 
sasamarTlo am samajurs gamoiyeneben maSin, 
rodesac sxva, ufro msubuqi, arasapatimro 
sasjelis gamoyenebac iqneboda SesaZlebeli.8 

amasTanave unda aRiniSnos isic, rom am 

7 http://www.gdp.de/gdp/gdpnrw.nsf/id/DE_Elektronis-
che-Fussfessel-ist-riskante-Beruhigungspille

8 Önel, S. 2012. 12 Verfassungsmäßigkeit und Effektivität 
der „elektronischen Fußfessel“. in: Jahrbuch des Kriminal-
wissenschaftlichen Instituts der Leibniz Universität Han-
nover, Band 1, S. 20.

kodeqsis me-13 muxli arasrulwlovnis pi-
radi cxovrebis dacvas iTvaliswinebs. am 
muxlis me-2 nawilis Tanaxmad, informacia 
arasrulwlovnis nasamarTlobis Sesaxeb 
sajaro araa. aseve dauSvebelia arasrulw-
lovnis personaluri monacemebis raime sax-
iT gamJRavneba, an gamoqveyneba. eleqtronu-
li samajuri yvela adamianisaTvis xilvadia 
da arasruwlovnis nasamarTlobas saja-
ros xdis. Sesabamisad moxdeba misi stigma-
tizacia da marginalizacia.9 amgvarad, ele-
qtronuli samajuris gamoyeneba aRniSnul 
muxls ewinaaRmdegeba.

eleqtronulma samajurma SeiZleba kar-
gi Sedegebi aCvenos arasrulwlovnis piro-
biT vadamde gaTavisuflebis SemTxvevaSi. 
Tumca Tu arasruwlovani pirobiT vadamde 
gaTavisuflebas imsaxurebs, maSin amgvari 
zedamxedvelobac zedmeti iqneba.

imedia, es mokle statia saqarTveloSi 
aRniSnul problemebTan dakavSirebiT sa-
mecniero diskusias daudebs saTaves. 

9 Scherzberg, 2009. Pro &Kontra, Elektronische Fußfessel 
als Alternative?. in: Zeitschroft für Rechtspolitik, 31 (31).
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NOTES ON JUVENILE JUSTICE CODE

Ketewan Mtschedlischwili-Hädrich (Germany)
Doctor of Law (Freiburg) , Lecturer of University of Jena

REZUME

Key words: 
ELECTRONIC, BRACELET, ANKLE

The report deals with the important issues of the 
Juvenile Justice Code, such as methods of age deter-
mination and electronic monitoring. The focus is set 
on determining the age with the X-rays, which is not 
namely foreseen in this Code and negative results of 
the electronic monitoring on the physical and psycho-

logical development of a young offender, as well as 
technical and legal issues of electronic monitoring. 
The author concludes that these both technical mea-
sures are unacceptable for the newly created Geor-
gian Juvenile Justice Criminal code.
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marTlmsajulebis problemebi

saqarTvelos konstituciis Suqze

iuridiuli faqtebi da maTi 

samarTlebrivi kvalifikacia

biZina savaneli
samarTlis doqtori, 
samarTlis mecnierTa kavSiris wevri,
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
mkvlevari-profesori, socialur mecnierebaTa da saganmanaTlebo kvlevaTa 
xmelTaSua zRvis centris samecniero sabWos wevri da 
socialur mecnierebaTa xmelTaSua zRvis 
Jurnalis redaqtori (romi, italia) 

sakvanZo sityvebi: 
saxelmwifo, samarTali, adamiani

I. umetes ganviTarebad qvey
nebSi marTlmsajulebis problema 
tradiciulad sasamarTloebis mier 
Sesabamisi saxelmwifos ZiriTadi 
kanonis, rogorc umaRlesi iuridi
uli Zalis mqone normatiuli aqtis, 
ugulvelyofaSi vlindeba. kerZod, 
saubaria saqarTvelos sasamarTloe
bis mier konstituciis uzenaesobis 
principis darRvevaze.

1. saqarTvelosTan mimarTebaSi sakiTxi 
exeba saqarTvelos konstituciis me-6 
muxls, romlis ZaliT: „1. saqarTvelos kon-
stitucia saxelmwifos uzenaesi kanonia. 
yvela sxva samarTlebrivi aqti unda See-
sabamebodes konstitucias. 2. saqarTvelos 
kanonmdebloba Seesabameba saerTaSoriso 
samarTlis sayovelTaod aRiarebul prin-
cipebsa da normebs. saqarTvelos saerTa-
Soriso xelSekrulebas an SeTanxmebas, Tu 
igi ar ewinaaRmdegeba saqarTvelos konsti-
tucias. konstituciur SeTanxmebas aqvs up-
iratesi iuridiuli Zala Sidasaxelmwifoe-

brivi normatiuli aqtebis mimarT.“
sisxlis da administraciul saqmeebze 

gadawyvetilebaTa miRebamde sasamarTloebi 
winaswar ar amowmeben da ar msjeloben: 
ewinaaRmdegeba Tu ara gamoyenebuli 
kanoni da gadawyvetileba saqarTvelos 
konstituciis me-6 muxls. (analogiuri 
praqtika dainerga sasamarTlo procesebSi 
monawile mxareTa saqmianobaSi). 

saqarTvelos konstituciis miRebidan 
dRemde sasamarTloebis, aseve danarCeni 
ori xelisuflebis praqtikas Tvals Tu 
gadavavlebT, im daskvnamde mivalT, rom 
saqarTvelos konstituciis me-6 muxli 
umoqmedo normaa, da es maSin, rodesac 
saqarTvelos konstituciis preambulis 
ZaliT: „Cven, saqarTvelos moqalaqeni, ro-
melTa uryevi nebaa, davamkvidroT de-
mokratiuli sazogadoebrivi weswyo bileba, 
ekonomikuri Tavisufleba, soci aluri 
da samarTlebrivi saxelmwifo, uzru-
nvelvyoT adamianis sayovelTaod aRiarebuli 
uflebani da Tavisuflebani, ganva mtkicoT 
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saxelmwifoebrivi da mou kidebloba da sxva 
xalxebTan mSvi dobiani urTierToba, qarTveli 
eris mravalsaukunovani saxelmwifoebriobis 
tra diciebsa da saqarTvelos 1921 wlis 
konstituciis istoriul-samarTlebriv mem-
kvidreobaze dayrdnobiT RvTisa da qveynis 
winaSe vacxadebT am konstitucias.“ (moniSvna 
Cvenia _ b. s.). ufro meti, saqarTvelos 
konstituciis me-5 muxlis ZaliT: „1. 
saqarTveloSi saxelmwifo xelisuflebis 
wyaroa xalxi. saxelmwifo xelisufleba xor-
cieldeba konstituciiT dadgenil fargleb-
Si.“ (moniSvna Cvenia _ b. s.).

2. saqarTvelosTan mimarTebaSi sakiTxi 
exeba saqarTvelos konstituciis me-7 
muxls, romlis ZaliT: „saxelmwifo cnobs 
da icavs adamianis sayovelTaod aRiarebul 
uflebebsa da Tavisuflebebs, rogorc 
waruval da uzenaes adamianur Rirebulebebs. 
xelisuflebis ganxorcielebisas xalxi 
da saxelmwifo SezRuduli arian am 
uflebebiTa da TavisuflebebiT, rogorc 
uSualod moqmedi samarTliT.» (moniSvna 
Cvenia _ b. s.).

sisxlis da administraciul saqmeebze 
gadawyvetilebaTa miRebamde sasamarTloebi 
winaswar ar amowmeben da ar msjeloben: 
ewinaaRmdegeba Tu ara gamoyenebuli kanoni 
da Sesabamisad, gadawyvetileba saqarTvelos 
konstituciis me-7 muxls. (analogiuri 
praqtika dainerga sasamarTlo procesebSi 
monawile mxareTa saqmianobaSi). 

saqarTvelos konstituciis miRebidan 
dRemde sasamarTloebis, agreTve danarCeni 
ori xelisuflebis praqtikas Tvals Tu 
gadavavlebT, im daskvnamde mivalT, rom 
saqarTvelos konstituciis me-7 muxli 
umoqmedo normaa; da es maSin, rodesac 
saqarTvelos konstituciis preambulis 
ZaliT: „Cven, saqarTvelos moqalaqeni, 
ro melTa uryevi nebaa, davamkvidroT 
demokratiuli sazogadoebrivi wes wyobileba, 
ekonomikuri Tavisufleba, so cialuri da 
samarTlebrivi saxelmwifo, uzrunvelvyoT 
adamianis sayovelTaod aRiarebuli 
uflebani da Tavisuflebani, ganvamtkicoT 
saxelmwifoebrivi da mou kidebloba da sxva 

xalxebTan mSvidobiani urTierToba, qarTveli 
eris mravalsaukunovani saxelmwifoebriobis 
tradiciebsa da saqarTvelos 1921 wlis 
konstituciis istoriul-samarTlebriv me-
mkvidreobaze dayrdnobiT RvTisa da qveynis 
winaSe vacxadebT am konstitucias.“ (moniSvna 
Cvenia _- b. s.). 

ufro meti, saqarTvelos konstituciis 
me-5 muxlis ZaliT: „1. saqarTveloSi 
saxelmwifo xelisuflebis wyaroa xalxi. 
saxelmwifo xelisufleba xorcieldeba kon-
stituciiT dadgenil farglebSi.“ (moniSvna 
Cvenia _ b. s.).

3. saqarTvelosTan mimarTTebaSi sa-
kiTxi exeba saqarTvelos konstituciis 
39-e muxls, romlis ZaliT: „saqarTvelos 
konstitucia ar uaryofs adamianisa da 
moqalaqis sxva sayovelTaod aRiarebul 
uflebebs, Tavisuflebebsa da garantiebs, 
romlebic aq ar aris moxseniebuli, magram 
TavisTavad gamomdinareoben konstituciis 
principebidan.“ am dros, konstituciis 
principebi Camoyalibebulia zogad 
debulebebSi).

gadawyvetilebaTa miRebamde sasama-
rTloebi winaswar ar amowmeben da 
ar msjeloben ewinaaRmdegeba Tu ara 
gamoyenebuli kanoni da gadawyvetileba 
saqarTvelos konstituciis 39-e muxls. 
saqarTvelos konstituciis miRebidan 
dRemde sasamarTloebis, agreTve danarCeni 
ori xelisuflebis praqtikas Tvals Tu 
gadavavlebT, im daskvnamde mivalT, rom 
saqarTvelos konstituciis 39-e muxli 
faqtobrivad mkvdari normaa. es maSin, 
rodesac saqarTvelos konstituciis 
preambulis ZaliT: „Cven, saqarTvelos 
moqalaqeni, romelTa uryevi nebaa, 
davamkvidroT demokratiuli sazogadoebrivi 
weswyobileba, ekonomikuri Tavisufleba, 
socialuri da samarTlebrivi saxelmwifo, 
uzrunvelvyoT adamianis sayovelTaod 
aRiarebuli uflebani da Tavisuflebani, 
ganvamtkicoT saxe lmwifoebrivi damo u-
kidebloba da sxva xalxebTan mSvidobiani 
urTierToba, qarTveli eris mraval-
saukunovani istoriul-samarTlebriv mem-
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kvidreobaze dayrdnobiT RvTisa da qveynis 
winaSe vacxadebT am konstitucias.“ (moniSvna 
Cvenia _ b. s.). 

ufro meti, saqarTvelos konstituciis 
me-5 muxlis ZaliT: „1. saqarTveloSi 
saxelmwifo xelisuflebis wyaroa xalxi. 
saxelmwifo xelisufleba xorcieldeba 
konstituciiT dadgenil farglebSi.“

4. yvelaze savalalo isaa, rom 
gadawyvetilebaTa miRebamde sakons-
titucio sasamarTloc ki winaswar ar 
amowmebs da ar msjelobs ewinaaRmdegeba Tu 
ara konstituciis gamoyenebuli norma da 
Sesabamisad, gadawyvetileba saqarTvelos 
konstituciis 39-e muxls. saqarTvelos 
konstituciis miRebidan dRemde 
sakonstitucio sasamarTlos praqtikas 
Tvals Tu gadavavlebT, im daskvnamde 
mivalT, rom sakonstitucio sasamarTlom 
saqarTvelos konstituciis 39-e muxli 
umoqmedo normad aqcia kerZod, yvela 
saqmeze, romelzedac pirma saqarTvelos 
konstituciis muxlTan mimarTebaSi 
39-e muxlis savaldebulo gamoyeneba 
moiTxova, sakonstitucio sasamarTlom 
uari imiT daasabuTa, rom sakonstitucio 
sasamarTlo davebs ganixilavs mxolod 
saqarTvelos konstituciis meore TaviT 
gaTvaliswinebuli adamianis uflebaTa gamo. 
amis Semdgom aseTma „uarma“ sasamarTlo 
precedentis Zala oipova, da es maSin, rodesac 
saqarTvelos konstituciis 84-e muxlis 
pirveli punqtis ZaliT: „mosamarTle Tavis 
saqmianobaSi damoukidebeliada emorCileba 
mxolod konstitucias da kanons.“ (moniSvna 
Cvenia _ b. s.).sakonstitucio sasamarTlos, 
Semdeg ki uzenaesi sasamarTlos da 
saerTo sasamarTloebis mier sasamarTlo 
precedentisaTvis praqtikulad konsti-
tuciuri normis Zalis TviTneburi miniWeba 
saqarTvelos konstituciis aSkara xelyofa 
iyo, ramac 9 wlis monakveTSi saqarTvelos 
moqalaqeTa ZiriTadi ekonomikuri, 
socialuri, kulturuli, samoqalaqo da 
politikuri uflebebis aRmaSfoTebeli 
darRvevebis mowme saqarTvelo da erTa 
Tanamegobroba gaxada.

II. marTlmsajulebis dRevandeli 
problemebi saqarTveloSi adamianis 
sayovelTaod aRiarebul uflebebTan 
da TavisuflebebTan mimarTebaSi 
saTaves saakaSvilis, misi mTavrobisa 
da saparlamento umravlesobis 9 
wliani antikonstiuciuri qmede
bebidan iRebs.

mixeil saakaSvils, mis mTavrobasa 
da saparlamento umravlesobas, Cemi 
azriT, pasuxismgebloba saqarTvelos 
konstituciis xelyofasa da darRvevaSi 
SeiZleba daekisros.

saxeldobr, mixeil saakaSvilma, misma 
mTavrobam da saparlamento umravlesobam:

1. konstituciis 91-e muxlis gauqmebiT 
prokuratura sasamarTlo sistemidan ga-
moiyvana da igi Tavis Zalauflebas daumor-
Cila, riTac saqarTvelos konstituciis 
me-5 da me-7 muxlebi daarRvia. (aRniSnuli 
sakonstitucio cvlileba evropis sabWos 
saparlamento asableam 2005 wlis 24 ianvris 
№1643 rezoluciaSi dagmo). 

2. konstituciis me-5 da me-7 mu-
xlebis darRveviT cvlileba Seitana 
saqarTvelos konstituciis 73-e muxlis 
J punqtSi da mosamarTleTa daniSvnis da 
ganTavisuflebis eqskluziuri ufleba 
miiTvisa, riTac sasamarTlo xelisufleba 
Tavis Zalauflebas daumorCila. (aRniSnuli 
sakonstitucio cvlileba evro pis sabWos 
saparlamento asableam 2005 wlis 24 ianvris 
№1643 rezoluciaSi dagmo).

3. konstituciis me-5, me-6 da me-7 mux-
lebis darRveviT uSiSroebisa da Sina-
gan saqmeTa saministroebi gaaerTiana da 
policiuri reJimi daamyara. (aRniSnuli 
sakonstitucio cvlileba evropis sabWos 
saparlamento asableam 2005 wlis 24 ianvris 
№1643 rezoluciaSi dagmo).

4. konstituciis me-5 muxlis darRveviT 
TviTmarTvelobis da uSualo demokratiis 
sxva formebis saqmianoba dabloka, iseve 
rogorc adgilebze warmomadgenlobiTi 
organoebis funqcionireba anu sruliad 
gaauqma demokratia adgilebze. (aRniSnuli 
sakonstitucio cvlileba evropis sabWos 
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saparlamento asableam 2005 wlis 24 ianvris 
№1643 rezoluciaSi dagmo). 

5. konstituciis me-2 da me-12 muxlebis 
darRveviT mis wina xelisuflebisaviT 
umoqmedoba gamoiCina da afxazeTSi 
mcxovreb pirebze ruseTis moqalaqeobis 
damadasturebeli mowmobebi iuridiuli 
Zalis armqoned ar gamoacxada, riTac 
afxazeTis mosaxleoba samarTlebrivad 
saqarTvelos iurisdiqciidan gamoiyvana anu 
saqarTvelos mTlianoba da ganuyofloba 
samarTlebrivad xelyo.

6. konstituciis pirveli muxlis dar-
RveviT 2008 wlis agvistomde dsT-dan 
gamosvlaze uari ganacxada, riTac misi wina 
xelisuflebis msgavsad samarTlebrivad 
dabloka gaeros jarebiT dsT-s (de-faqto 
ruseTis) jarebis Canacvleba anu afxazeTi 
Sefarulad ruseTis saerTaSoriso 
samarTlebrivi gavlenis qveS datova. da es 
maSin, rodesac saqarTvelos mecnierebaTa 
erovnuli akademiis ramdenime akademikosma 
da Tbilisis saxelmwifo universitetis 52 
profesorma jer kidev 2004 wlis 7 ivniss 
xelisuflebas gaeros jarebiT dsT-s 
(de-faqto ruseTis) jarebis Canacvleba 
mosTxova. ufro meti: ugulvelyo evropis 
sabWos saparlamento asableis 2009 
wlis 20 ianvris rezolucia afxazeTsa 
da „samxreT oseTSi“ samSvidoboebis 
internacionalizaciis Taobaze. 

7. saqarTvelos konstituciis me-3 
muxlis darRveviT xelisuflebaSi 
mosvlis Tanave erTiani energetikuli 
sistema, kavSirgabmuloba, saerTo-
saxelmwifoebrivi mniSvnelobis 
navsadgurebi da aeroportebi saqarTvelos 
umaRlesi saxelmwifo organoebis 
gamgeblobidan gamoiyvana. agreTve miwis, 
wiaRiseulis, bunebrivi resursebis da 
gansakuTrebuli ekonomikuri zonis 
statusi da kanonmdebloba ugulvelyo, da 
umetesi obieqtebi ruseTs miyida.

8. saqarTvelos konstituciis 21-e 
muxlisa da adamianis uflebaTa evropuli 
konvenciis pirveli damatebiTi oqmis 
muxli pirvelis darRveviT aucilebeli 

sazogadoebrivi saWiroebis da gadaudebeli 
aucileblobis gareSe ganaxorciela 
moqalaqeTa piradi sakuTrebis masobrivi 
CamorTmeva.

9. mravalgzis daarRvia saqarTvelos 
konstituciis me-14 muxliT gaTvaliswineb-
uli kanonis winaSe yvela adamianis Tanas-
woroba. kerZod, Tavisufleba ukanono 
msjavrdebisa da SerCeviTi marTlmsa-
julebisgan, xolo e. w. “nulovani tol-
erantobis” da “yvelani cixeSi” vandaluri 
principis SemoRebiT xelyo adamianis say-
ovelTaod aRiarebuli ufleba samarTlian 
sasamarTloze. 

10. daarRvia saqarTvelos konstituciis 
30-e muxliT dadgenili saxelmwifos 
valdebuleba. ara Tu xeli ar Seuwyo 
Tavisufali mewarmeobisa da konkurenciis 
ganviTarebas, aramed Cakla mcire da 
saSualo biznesi, xolo msxvil biznesze 
saxelmwifo reketi daawesa.

11. xelyo konstituciis me-15 muxliT 
da gaeros generaluri asambleis 1979 wlis 
dekembris “samarTaldamcav Tanamdebobis 
pirTa qcevis kodeqsiT» daculi patimarTa 
da adamianTa xeSeuvali sicocxlis ufleba, 
rodesac kortebTan axalgazrdebis 
manqanaSi, xolo saknebSi patimrebis 
masobriv Caxocvas qonda adgili.

12. daarRvia saqarTvelos konstituciis 
23-e muxliT daculi inteleqtualuri 
Semoqmedebis Tavisufleba, rodesac 
universitetebSi samecniero seqtorebi 
da mecnierebaTa erovnuli akademiis 
institutebis umravlesoba gaauqma. aseve 
xelyo saqarTvelos konstituciis 34-e 
muxli, SeaCera ra kulturis ganviTareba, 
SezRuda erovnuli TviTmyofobis 
gamovlineba da saerTaSoriso kulturul 
urTierTobebSi eris monawileobis 
SesaZlebloba. 

13. daarRvia saqarTvelos konstituciis 
35-e muxliT gaTvaliswinebuli saxelmwifos 
valdebuleba, rodesac Tbilisis saxe-
lmwifo universitetis auditoriaSi 
cnobili profesor-maswavlebelTa mso-
flio istoriaSi uprecedento darbeva 
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moxda da ganaTlebisa da mecnierebis 200-ze 
meti cnobili moRvawe umuSevari datova. 

xelisuflebis mier konstituciis 
dasaxiCrebisa da darRvevis zemoaRniSnulma 
faqtebma mosaxleobaSi protestis muxti 
gazarda, da rodesac geometriulad mza-
rdma energiam kritikul zRvars miaRwia, 
xalxi quCaSi gamovida da sruliad 
samarTlianad konstituciis Sesabamisi 
protesti gamoxata.

1. sapasuxod, saparlamento um rav-
lesobis mim nebeblobiT mixeil saakaSvilma, 
misma mTavrobam daarRvia: `adamianis 
moqala qeobrivi dapolitikuri uflebebis 
Sesaxeb saerTaSoriso paqtis» me-4 muxli, 
gaeros generaluri asambleis 1979 wlis 
dekembris `samarTaldamcav Tanamdebobis 
pirTa qcevis kodeqsi», adamianis uflebaTa 
evropuli konvenciis me-9, me-10, me-
11, me-14, me-15 muxlebi da saqarTvelos 
konstituciis 46-e muxli.

sagangebo mdgomareobis gamoucxadeblad 
2007 wlis 7 noembers da 2008 wlis 5 ianvars 
uxeSad xelyo konstituciis me-18, me-20, 
22-e, 24-e, 29-e, 43-e, 44-e da 45-e muxlebiT 
gaTvaliswinebuli adamianis ZiriTadi uf-
le bebi da Tavisuflebebi.

kerZod:
1. daarbia, Tavisufleba aRukveTa 

da politikuri Tavisufleba SeuzRuda 
moSimSile momitingeebs, romlebic 
gamTeniisas imyofebodnen parlamentis 
kibeebze, sadac ar aris transportisa da 
xalxis samoZrao adgili.

2. uxeSad daarRvia yvelas ufleba 
winaswari gafrTxilebis gareSe Seikribos 
sajarod da uiaraRod rogorc WerqveS, 
ise gareT, maSin, rodesac momitingeebi 
imyofobodnen riyeze, sadac ar aris 
transportisa da xalxis samoZrao adgili.

3. uxeSad daarRvia moqalaqeTa, maT 
Soris momitingeTa da politikur liderTa 
piradi cxovrebis, piradi saqmianobis, 
piradi Canaweris, mimoweris, satelefono 
saubris xelSeuxebloba da qveynis mTel 
teritoriaze Tavisufali mimosvlis 
ufleba. 

4. „teleimedis“ Senobisa da Jur-
nalistTa barbarosuli darbeviT, 
teqnikis da teleaparaturis vandaluri 
ganadgurebiT, „teleimedisa“ da “kavkasiis», 
agreTve snn-is, bbs-is da evroniusis 
telemauwyeblobis gaTiSviT, opoziciuri 
partiebis saprezidento kandidatebisTvis 
telesivrciT sargeblobis uflebis 
SezRudviT, informaciis gavrcelebis 
satelevizio saSualebaTa monopolzaciiT 
xelyo masobrivi saSualebebis Tavisufleba 
da maTi cenzuris dauSvebloba.

5. xelyo adamianis ufleba, Tavisu-
flad miiRos dagaavrcelos informacia, 
gamoTqvas da gaavrcelos Tavisi azri 
zepirad,werilobiT an sxvagvari saSuale-
biT.

6. dabrkoleba Seuqmna saxalxo dam-
cvelis saqmianobas, ufro metic, mas 
fizikuri da moraluri ziani miayenes, rac 
konstituciis Tanaxmad sisxlis samarTlis 
wesiT isjeba, maSin rodesac saxalxo 
damcvelis movaleobaa: adamianis uflebaTa 
da TavisuflebaTa darRvevis faqtebi 
gamoavlinos da amis Sesaxeb saTanado 
organoebs da pirebs Seatyobinos.

7. noembris movlenebTan dakavSirebiT 
evropis kavSiris wamyvani saxelmwifos 
mTavrobis yvela meTaurma saqarTvelos 
prezidentisa damTavrobis qmedebani 
calsaxad dagmo, ris gamo saakaSvilma 
prezidentis posti nebayoflobiT datova. 
miuxedavaT amisa, man ganmeorebiT wamoyena 
Tavisi kandidatura, rac xelisuflebasTan 
mimarTebaSi sayovelTaod aRiarebuli 
samarTlis principis - „xelisuflebisaTvis 
rac kanoniT ar aris daSvebuli, is 
akrZalulia“ Tanaxmad, mas axali vadiT 
prezidentis postze kandidaturis 
wardgenis ufleba ar hqonda. 

ufro meti:
1. saakaSvilma da misma mTavrobam 

saqarTvelos parlamentis umravlesobis 
mimnebeblobiT kodoris xeobaze Seiara-
Rebuli Tavdasxma moawyo da xeobis 
damcvelni ganaiaraRa.

2. saakaSvilma da misma mTavrobam 
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saqarTvelos parlamentis umravlesobis 
mimnebeblobiT samxreT oseTi aRadgina da 
mas axalgori miuerTa. 

3. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT konstituciuri wesrigis 
aRdgenis sababiT cxinvali dabomba, riTac 
ruseTs xeli Seuwyo afxazeTisa da Sida 
qarTlis okupacia da maTi cnoba moexdina.

4. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT aramarTlmadidebel reli-
giur organizaciebs ufleba mianiWa gaxden 
saqarTvelos avtokefaluri eklesiis 
Tanabari sajaro samarTlis iuridiuli 
pirni. 

5. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT Warbmosaxleobiani 
qveynebidan xalxis Semosaxleba-dasaxlebiT 
da maTTvis moqalaqeobis miniWebiT 
saqarTveloSi demografiuli situacia 
mkveTrad gaauaresa. 

6. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT aWaraSi meCeTebi gaamravla, 
47 aTasze meti Turqi Semoasaxla, 
romelTagan 38 aTass saqarTvelos ormagi 
moqalaqeoba mianiWa. da es maSin, rodesac 
saqarTvelos konstituciis ZaliT ormagi 
moqalaqeoba eniWeba mxolo im pirs, 
romelsac gansakuTrebuli Rvawli miuZRvis 
saqarTvelos winaSe. 

7. saakaSvili da misi mTavroba 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT samegreloSi kuTxur 
separatizms aRvivebda, riTac samegrelos 
saqarTvelos danarCen kuTxeebs upi-
rispirebda, riTac Sefarulad ruseTis 
mier samegrelos okupacias xels uwyobda.

8. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT, ruseT-saqarTvelos Seia-
raRebul konfliqtTan dakavSirebiT, 
evropis kavSiris mier Seqmnili faqtebis 
damdgeni sagamoZiebo misiis daskvnis 
Tanaxmad: Caidina saerTaSoriso krimi-

naluri sasamarTlos statutis me-7 da 
me-8 muxlebiT gaTvaliswinebuli dana-
Saulebi, rogoric aris: danaSuli 
adamianurobis winaaRmdeg anu “ganzraxi 
qmedeba, rogorc mSvidobian mosaxleobaze 
farToda sistematuri Tavdasxmis nawili“, 
saxeldobr: a) mkvleloba, b) Caxocva, 
g) monur mdgomareobaSi Cayeneba, d) 
datusaReba da fizikuri Tavisuflebis sxva 
sastiki xelyofa, e) mamakacTa gaupatiureba, 
v) sistematuri wameba da sxva aradamianuri 
aqti, romelic mZime tanjvas da sxeulebriv 
dazianebas an seriozul zians ayenebs 
fizikur da sulier jamrTelobas.»

9. saakaSvilma da misma mTavrobam 
saqarTvelos parlamentis umravlesobis 
mimnebeblobiT, ruseT-saqarTvelos 
SeiraRebul konfliqtTan dakavSirebiT 
evropis kavSiris mier Seqmnili faqtebis 
damdgeni sagamoZiebo misiis daskvnis 
Tanaxmad, „omis danaSauli anu SeiraRebuli 
konfliqtis dros saerTaSoriso samarTlis 
farglebSi damkvidrebuli kanonebis da 
Cveulebebis seriozuli darRvevebi“ 
Caidina, rogoric aris: 1. ganzrax Tavdasxma 
samoqalaqo mosaxleobaze, romelicsaomar 
moqmedebebSi uSualod ar monawileobda; 2. 
ganzrax Tavdasxmasamoqalaqo obieqtebze; 3. 
ganzrax Tavdasxma, rodesac cnobilia, rom 
aseTiTavdasxma gamoiwvevs samoqalaqo pirTa 
Tundac SemTxveviT daRupvas an dazianebas 
an samoqalaqo obieqtebis dazianebas; 4. 
ganzrax Tavdasxma im qalaqebze, soflebze, 
Senobebze an sacxovreblebze da maTi 
dabombva, romlebic ar warmoadgenen 
samxedro samiznes.»

zemoaRniSnulTan erTad, piradad 
mixeil saakaSvilma daarRvia konstituciis 
71-e muxliT gaTvaliswinebuli RvTisa 
da eris winaSe dadebuli fici, rom 
“daicavs saqarTvelos konstitucias, 
qveynis damoukidebulebas, erTianobasa 
da ganuyoflobas, keTilsindisierad 
aRasrulebs prezidentis movaleobas, 
izrunebs saqarTvelos moqalaqeTa 
usafrTxoebisa da keTidReobisTvis, 
xalxisa da mamulis aRorZinebisTvis». 
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III. amasTan, Cemi azriT, saqarTvelos 
dRevandeli parlamenti da mTa
vroba TviTimedovnebasa da umoq
medobaSi SeiZleba vamxiloT. ke
rZod, saqarTvelos dRevandel 
par lamentsa da mTavrobas pasuxi 
Cemi azriT SeiZleba moeTxovos imi
saTvis, rom:

1. saqarTvelos parlamentma lustraciis 
Sesaxeb kanoni ar miiRo, mTavrobam ki 
saakaSvilisa da misi mTavrobis ukanono 
brZanebebis aRmsrulebelTa umravlesoba 
Tanamdebobebze datova da maTTan 
kohabitaciaSi Sevida, ramac, saboloo 
jamSi, saqarTvelos moqalaqeTa piradi, 
samoqalaqo, politikuri, ekonomikuri, 
socialuri da kulturuli uflebebis 
xelyofa gamoiwvia. 

2. saqarTvelos dRevandeli parlamenti 

da mTavroba Tavisi TviTimedovnebiT 
da umoqmedobiT eventualurad xels 
uwyobs saakaSvilis, misi mTavrobisa 
da saparlamento gundis mier Sina da 
gare mtrebis xelSewyobiT saqarTvelos 
damangreveli, sadisturi, nekrofiliis 
elementebiT gajerebuli reJimis 
aRorZinebas.

yvela zemoaRniSnulidan gamomdinare, 
dRevandeli parlamenti da mTavroba 
saqarTvelos konstituciis preambulasTan, 
me-3, me-5, me-6, me-9, 39-e muxlebTan, meore 
TavTan da evropis sabWos saparlamento 
asableis rezoluciebTan mimarTebaSi, 
valdebulia 2004 wlis 6 Tebervlamde 
arsebuli konstitucia aRadginos, da 
imavdroulad is axal demokratiul 
cvlilebebs miusadagos da maTi upirobo 
realizacia uzrunvelyos.

gamoyenebuli literatura:

1 biZina savaneli, 2015, publicisturi weri lebi (2006-2014). erovnuli 
biblioTekis fondi.
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REZUME
 
Key words: 
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1. In most developing countries the problem of 
justice has been traditionally connected with viola-
tions by the courts constitution of appropriate State. 
In brief, we are talking about the violations of princi-
ple of the hierarchy of laws.

2. Concerning Human Rights in Georgia the prob-
lem relates to the violations by the courts of articles 
5, 6, 7 and 39 of the Constitution. Pending a decision 
on criminal and administrative cases the courts do not 
check how law and their decision are compliant with 
these articles.

3. Most pitiful thing is that the problem relates to 
the violations by the Constitutional Court of Georgia 
article 39 of the Constitution. Pending a decisions on 
cases, the Constitutional Court of Georgia previously 
does not check how decision is compliant with the ar-
ticle 39 of the Constitution, while in accordance with 

article 39: “The Constitution of Georgia shall not deny 
other universally recognised rights, freedoms and 
guarantees of an individual and a citizen, which are 
not referred to herein but stem inherently from the 
principles of the Constitution.” Moreover, such posi-
tion is contradicted to the fundamental principles of 
the Constitution enshrined in 5, 6, 7 articles of the 
Constitution. The rejection of the application of arti-
cle 39 of the Constitution took the form of precedent. 
As a result, the constitutional court the article 39 of 
Constitution actually replaced by the precedent in vi-
olation of article 84, which states: “A judge shall be 
independent in his/her activity and shall comply with 
the Constitution and Law only.”

4. The author discusses the legal facts, gives them 
the legal qualification and offers a path to overcome 
them. 

Bibliography:

1 Savaneli B., 2015, publicist letters (2006-2014), National Library of Georgia. (GEO)
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samomavlo sakuTrebis uflebis 

aRiarebis problemebi 

qarTul marTlmsajulebaSi
(Tbilisis saapelacio sasamarTlos 
administraciul saqmeTa palatis 2012 wlis 5 ivnisis 
gadawyvetilebis analizi)

Tamar SoTaZe
samarTlis doqtori, ivane javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis iuridiuli fakultetis 
asistent-profesori, advokati

sakvanZo sityvebi:
sakuTreba, ufleba, qoneba

Sesavali 
uZravi qonebis bazris ganviTareba 

metwilad damokidebulia gankargvis pro-
cesis kanonierebaze. SemZenTa survilia 
moipovon uflebriv da nivTobriv qonebaze 
sakuTrebis ufleba. uZrav qonebaze maRali 
moTxovnidan gamomdinare momaval mesa-
kuTres uxdeba sakuTrebis uflebis mop-
ovebamde qonebaze samarTlebrivi statusis 
gansazRvra, rac saregistracio kanonmde-
blobis bundovanebidan gamomdinare mraval 
samarTlebriv problemasTanaa dakavSire-
buli. saregistracio praqtika datvir-
Tulia iseTi terminebiT, rogoricaa: „wi-
naswari ufleba“, „mibmuli valdebuleba“, 
„sakuTrebis SezRudva“ da a.S. rac iwvevs 
xSirad SemZenis mxridan araswori samarT-
lebrivi gadawyvetilebis miRebas, rac xdeba 
erarTi sasamarTlo davis ganxilvis mizezi.

Tbilisis saapelacio sasamarTlosadmi 
mimarTvis mizezi gaxda arauzrunvelyofili 
kreditoris sasargeblod sakuTrebis 
uflebis registraciisas qonebaze regstri-
rebul samomavlo mesakuTreTa Canaweris 
ucvleli saxiT gadatana, romelic apel-

antis mier Sefasda rogorc ukanono reg-
istracia. sajaro reestris mier miRebuli 
iqna marTebuli gadawyvetileba, vinaid-
an kanonmdebloba ar moicavs pirdapir 
miTiTebas arauzrunvelyofili kredito-
ris sasargeblod sakuTrebis uflebas war-
moSobisas uflebaTa midevnebis Sesaxeb, rac 
logikurad iwvevda arauzrunvelyofili 
kreditorisaTvis sakuTrebis uflebis ga-
dacemas yvela im samarTlebrivi tvirTis 
gadacemiT, romlebic sajaro reestrSi sa-
kuTrebis uflebis cvlilebis etapze arse-
bobda.

1. samomavlo uZravi qoneba, 
rogorc uflebis obieqti

saqarTvelos samoqalaqo kodeqsis 320-e 
muxlis Tanaxmad baTilad cxaddeba momaval 
qonebaze dadebuli xelSekruleba, kerZod 
„baTilia xelSekruleba, romliTac erTi 
mxare kisrulobs valdebulebas, mTeli Ta-
visi momavali qoneba an am qonebis nawili 
gadasces sxvas anda uzufruqtiT dat-
virTos igi, garda im SemTxvevebisa, roca 
xelSekruleba dadebulia momavali qonebis 
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calkeul nivTebze.“ saqarTvelos samoqa-
laqo kodeqsSi aRniSnuli normis gaTval-
iswineba efuZneba germanul kerZo samar-
TalSi aRiarebul specialurobis princips, 
romlis idea mdgomareobs imaSi, rom dauS-
vebelia uflebis obieqti iyos ganusazRvre-
li da ar arsebuli qoneba. is rom daSvebul 
iqna momavali qonebis calkeul nivTe-
bze garigebis dadebis SesaZlebloba, esec 
unda miviCnioT specialurobis principis 
gamoxatulebad, vinaidan garigebis dadebis 
etapze qonebidan unda moxdes konkretuli 
nivTis gamoyofa da misi detaluri identi-
fikacia. 

 „saapelacio sasamarTlos mosazrebiT, 
mesakuTresa da mesame pirs Soris dadebuli 
xelSekrulebebi ar aris samoqalaqo kodeq-
sis 321-e muxliT gaTvaliswinebuli xelSek-
rulebebi qonebis gadacemis Sesaxeb, romelic 
erT mxares warmouSobs valdebulebas, Tavisi 
qoneba gadasces sxvas, vinaidan aseTi xelSek-
rulebis dadeba dasaSvebia mxolod mxaris 
sakuTrebaSi arsebul amJamindel qonebaze an 
mis calkeul nivTebze. mocemul SemTxvevaSi 
gamyidveli kisrulobs valdebulebas, mesame 
pirebs, rogorc myidvelebs, gadasces xelSek-
rulebis dadebis dros jer ararsebuli qone-
ba – binebi, romelsac is momavalSi aaSenebs 
Tavis kuTvnil miwis nakveTze. saapelacio 
sasamarTlo agreTve aRniSnavs, rom miuxe-
davad imisa, rom xelSekrulebebSi saubaria 
iseT qonebis gadacemis valdebulebebze, ro-
melic jer ar arsebobs, aRniSnuli xelSek-
rulebebi ar unda Sefasdes samoqalaqo kod-
eqsis 320-e muxliT gaTvaliswinebul momaval 
qonebaze dadebul baTil xelSekrulebebad, 
vinaidan xelSekrulebebis Sinaarsis mixedviT 
aseT valdebuleba momdinareobs sxva samarT-
lebrivi aspeqtebidan“.

sasamarTlos amgvari mosazreba mokle-
bulia logikurobas, Tu ar arsebobda 
saregistracio obieqti, maSin ra saxis qone-
baze moxda samomavlo mesakuTreTa ufle-
bebis registracia, sasamarTlo ar arkvevs, 
aris Tu ara qonebis ararsebobobis gareSe 
amgvari Canaweris ganxorcielebis SesaZle-
bloba sajaro reestrSi, xom ar aris Tavis 

droze araswori saregistracio moTxovniT 
SecdomaSi Seyvanili samomavlo mesakuTree-
bi, romlebic srulad Sesrulebuli valde-
bulebis sanacvlod daukavSirdnen uZrav 
qonebas, ara rogorc valdebuli pirebi, ar-
amed rogorc samomavlo mesakuTreebi. sa-
samarTlos ar Seufasebia ararsebul qone-
baze uflebisa da valdebulebis arsebobis 
faqti, romelic dadasturebulia sajaro 
reestris mier gamocemuli aRmWurveli in-
dividualur-administraciuli aqtiT, ker-
Zod, Tu ra mizans emsaxureba amgvari reg-
istracia da samarTlebrivi dacvis ra saxis 
garantiebs sTavazobs registraciiT dain-
teresebul pirebs? 

sajaro reestrSi ganxorcielebuli ele-
qtronuli registraciis reformis Sede-
gad SesaZlebeli gaxda samomavlo qonebis 
aRricxva. uZravi qoneba, mxedvelobaSia 
Senoba-nagebobebi, ver gaxdeba samomavlo 
qoneba, vidre ar moxdeba miwaze sakuTrebis 
uflebis registracia. miwis nakveTis reg-
istraciis mizania, dazustdes sakuTrebis 
uflebis obieqtis sakadastro monacemebi 
(romelSic igulisxmeba, misi farTobi, saz-
Rvrebi, mdebareoba, sameurneo daniSnule-
ba). miwaze pirveladi sakuTrebis uflebis 
registracia iZleva SesaZleblobas samSene-
blo saproeqto-sanebarTvo dokumentaciis 
safuZvelze daregistrirdes Senoba–nage-
boba ise, rom SesaZlebelia arc arsebob-
des realurad xelSesaxebi saxiT. Sedegad 
miviReT is, rom SesaZlebelia arsebobdes 
Senoba-nageboba, rogorc saregistracio 
erTeuli, Tumca ar arsebobdes rogorc 
uflebis obieqti. uZravi qonebis uflebis 
obieqtad gadaqcevis kriteriumia mflobe-
loba, sargebloba, gankargva, xolo sajaro 
reestrSi dokumentaciis safuZvelze reg-
istrirebuli Senoba-nageboba moklebulia 
mflobeloba-sargeblobis elements, Tumca 
SesaZlebelia misi gankargva formaluri 
kanonierebis principis dacviT. 

sajaro reestrma aRniSnuli saregistra-
cio SesaZleblobiT da arasworad gaTvlili 
samarTlebrivi politikiT didi gaugebroba 
Seitana samoqalaqo brunvis stabiluro-

T
a
m
a
r

 S
o

T
a
Z
e



73#2,  2015LAW AND THE WORLD

baSi, rac aseve gaxda araerTi sasamarTlo 
ganxilvis sagani. 

ganviTarebul qveynebSi samSeneblo 
saqmianobis finansuri mxardaWeris forme-
bia saxelmwifo subsidia an miznobrivi fu-
ladi fondebi, saqarTveloSi samwuxarod 
arc erTi yofila gamoyenebuli da arc 
meore. aqedan gamomdinare, mSeneblebs sam-
Seneblo saqmianobisaTvis saWiro fuladi 
saSualebebis moZieba uxdebodaT swored 
Senoba–nagebobis samomavlo mesakuTreebi-
sagan, maT mier Tanxis srulad Semotanamde 
maTTvis saWiro iyo garkveuli garantiebis 
micema, romlis saxiT gamodioda sajaro 
reestrSi registrirebuli Senoba-nageboba, 
romlis saZirkveli xSir SemTxvevaSi indi-
vidualuri farTebis gayidvis SemTxvevaSi 
Cayrilic ar iyo. sajaro reestrSi dokumen-
taciis safuZvelze registrirebuli (vir-
tualuri) qoneba gaxda is obieqti, romelic 
iwvevda uamravi menaSenis ndobas mSeneblis 
mimarT, Tumca naklebad iyo gaTvaliswineb-
uli is samarTlebrivi riskebi, romelic 
SeiZleboda mohyoloda samomavlo uflebis 
Canaweris gauqmebas sajaro reestrSi.

saapelacio palatas miaCnia, rom miuxe-
davad imisa, rom reestrSi registrirebuli 
winare nasyidobis xelSekrulebebis sagania 
sacxovrebeli binebi, uflebis winaswari 
registraciis sagnad miCneul unda iqnas is 
miwis nakveTi, romlis registrirebul mona-
cemebSic aisaxa am miwis nakveTis mesakuTris 
valdebulebebi, masze ganexorcielebina 
binebis mSenebloba da myidvelisaTvis ga-
dacema, vinaidan aRniSnuli registracia ganx-
orcielda mesakuTris mier nakisri valdeb-
ulebis uzrunvelsayofad, rac mesakuTris 
mier aRniSnuli valdebulebis darRvevis Sem-
TxvevaSi miRweuli ver iqneboda araSenebul 
binebze uflebis registraciis moTxovniT. 
sasamarTlo ar aZlevs Sefasebas sakiTxs, 
kerZod, srulad Sesrulebuli valdebule-
bebi, romelic registraciiT aris dakav-
Sirebuli samSeneblo miwis nakveTan, aris 
Tu ara sanivTo ufleba da miwaze arsebuli 
sanivTo tvirTi, vis sakuTrebaSic ar unda 
iyos samSeneblo miwis nakveTi.

2. valis gadakisrebiT uflebis 
gadacema

 saapelacio sasamarTlo miuTiTebs, rom 
sadavo registraciiT axal mesakuTres dau-
registrirda wina mesakuTreze registrire-
buli valdebulebebi uZravi nivTis mSene-
blobisa da mesame pirebisaTvis misi miyidvis 
Sesaxeb, rac samarTlebrivad niSnavs mova-
lis mier mesame pirebis winaSe rogorc nar-
dobis, ise winare nasyidobis xelSekrule-
bebiT nakisri valdebulebebis gadakisrebas 
axali mesakuTrisaTvis, risTvisac ar arse-
bobs Sesabamisi samarTlebrivi safuZveli. 
kerZod, samoqalaqo kodeqsis 203-e muxlis 
mixedviT vali mesame pirma SeiZleba aiRos 
Tavis Tavze moTxovnis mflobelTan dade-
buli xelSekrulebis safuZvelze. saqmis 
masalebiT dadgenilia da ar aris sadavo, 
rom axali mesakuTre ar imyofeba moTxov-
nis mflobelTan (saqmeSi monawile mesame 
pirebTan) saxelSekrulebo urTierTobaSi 
wina mesakuTris mier maT winaSe nakisr val-
debulebebTan dakavSirebiT. 

saapelacio sasamarTlo miuTiTebs, rom 
„winare nasyidobis xelSekrulebiT nakisri 
gamyidvelis valdebulebis Sesrulebis uz-
runvelsayofad da aseve am xelSekrulebidan 
gamomdinare myidevlis uflebebis uzrunv-
elsayofad, mxareebma xelSekrulebebiTve 
gaiTvaliswines sajaro reestrSi winaswari 
Canaweris saxiT miTiTeba gamyidvelis im 
valdebulebis Sesaxeb, rom xelSekrulebis 
gaTvalisiwinebuli nasyidobis sagani mas 
unda mieyida myidvelebisaTvis”. gaurkveve-
lia, ras uwodebs sasamarTlo winaswar 
Canawers, roca saregistracio kanonmde-
blobiT aseTi kategoria gaTvaliswinebuli 
ar aris.

SeTanxmebisamebr, mxareebma (gamyidvelma 
da myidvelma) winare nasyidobis xelSek-
rulebebi daaregistrides sajaro reestrSi 
da Sesabamisad, mesakuTris saxelze sajaro 
reestrSi sakuTrebis uflebiT registri-
rebul miwis nakveTis registrirebul mona-
camebSi aisaxa, rogorc mesakuTris valdeb-
uleba mesame pirebisaTvis binebis gadacemis 
Sesaxeb.
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sasamarTlo erTmniSvnelovnad miuTi-
Tebs, rom sajaro reestris mier wina mesa-
kuTris kreditorisaTvis naturiT qonebis 
gadacemis Semdeg mesame pirTa registrire-
buli Canawerebis gadatana kanonsawinaaRm-
degoa, vinaidan ar emyareba arc sajaro da 
arc samoqalaqo kanonmdeblobas. 

saapelacio sasamarTlo miuTiTebs, rom 
arc „sajaro reestris Sesaxeb“ saqarTvelos 
kanoni uSvebs mxareTa nebis sawinaaRmdegod 
erTi piris mier nakisri valdebulebis Ses-
rulebis gadakisrebas meore pirisaTvis, 
miuxedavad nakisri valdebulebis sajaro 
reestrSi registraciisa;

sasamarTlos pozicia uZrav qonebaze 
registrirebuli monacemebis mimarT ssk-is 
203-e muxlis gamoyenebis Sesaxeb arasworia, 
vinaidan moTxovnis daTmobisa da valis ga-
dakisrebis instituti saqarTvelos kanon-
mdeblobiT SemoRebulia rogorc aramate-
rialur qonebriv sikeTeebze sakuTrebis 
uflebis gadacemis samarTlebrivi saSu-
alebebi da misi gamoyeneba uZrav qonebaze 
registrirebuli valdebulebis gadacemis 
mimarT gaumarTlebelia.1 sajaro reestrSi 
uZrav qonebaze registrirebul uflebaTa 
obieqtia uZravi qoneba, masze uflebaTa da 
valdebulebaTa gadacemis mimarT ar unda 
iqnes aramaterialur qonebriv sikeTeTa 
gankargvis instituti gamoyenebuli. sa-
samarTlo gadawyvetilebaSi ar vxvdebiT 
msjelobas imis Sesaxeb, registrirebul 
pirebs valdebulebebi miwis mesakuTris wi-
naSe srulad hqondaT Sesrulebuli, nawi-
lobriv, Tu saerTod ar SeusrulebiaT, 
vinaidan maT mier valdebulebis srulad 

1 valis gadakisreba qonebis gadacemisas 
ix. WeWelaSvili z. 2014. moTxovnis 
daTmoba da valis gadakisreba (SedarebiT-
samarTlebrivi kvleva). gv.144-146.

 * SeniSvna: erT-erTi serizuli Secdoma iyo 
uZravi qonebis, rogorc lizingis uflebis 
obieqtad gaTvaliswineba, romelic ewinaaRmdegeba 
finansuri lizingis mimarT dadgenil 
saerTaSoriso principebs. lizingis obieqti, 
rodesac uZravi qonebis arsebiTi Semadgeneli 
nawilia, mainc iTvleba rogorc calke uflebis 
obieqti. lizingis uflebis gavrcelebuli 
obieqtebia, rTuli, ZviradRirebuli mowyo-
biloba-danadgarebi. saerTaSoriso praqtikaSi 
praqtikulad ar vxvdebiT uZrav qonebas, rogorc 
lizingis obieqts. 

Sesrulebis SemTxvevaSi isini ganixilebian 
ara rogorc valdebuli pirebi, aramed sani-
vTo uflebis realizaciis moTxovnis mqone 
subieqtebi. registraciis faqti uzrunve-
lyofs registrirebul monacemTa midevne-
bas da savaldebulo ar aris yovel axal me-
sakuTresTan saxelSekrulebo SeTanxmebis 
dadeba. arauzrunvelyofili kreditori 
kanonis safuZvelze xdeba miwaze arsebuli 
uflebebisa da valdebulebebis uflebamo-
nacvle. 

3. uZrav qonebaze registracias 
daqvemdebarebuli uflebebi

saqarTvelos samoqalaqo kodeqsis Za-
laSi Sesvlis dRidan uZrav qonebaze, ms-
gavsad sakuTrebis uflebisa, savaldebulo 
registraciis princips daeqvemdebara yvela 
sanivTo (aRnagoba, uzufruqti, servituti, 
ipoTeka) ufleba. dasaxelebuli uflebebis 
warmoSoba ukavSirdeboda ara samoqalaqo 
garigebis, aramed sajaro reestrSi regis-
traciis faqts. aRniSnuli principi dRemde 
ZalaSia, rogorc “numerus clausus” prin-
cipis gamoxatuleba kerZo samarTalSi, vi-
naidan arsebobs imdeni sanivTo ufleba, 
ramdenic kanonmdeblobiT aris dadgenili. 

saqarTvelos „sajaro reestris Ses-
axeb“ kanonis miRebiT praqtikulad qar-
Tul kerZo samarTalSi uari iTqva “nume-
rus clausus” principze da uZrav qonebaze 
savaldebulo registracias sanivTo ufle-
baTa garda daeqvemdebara mTeli rigi sax-
elSekrulebo urTierTobidan warmoSobili 
uflebebi: qiravnoba, qveqiravnoba; ijara, 
qveijara; Txoveba; lizingi; sajaro samar-
TliT gaTvaliswinebuli sargeblobasa da 
mflobelobasTan dakavSirebuli uflebebi; 
uZrav nivTze sakuTrebis uflebasTan daka-
vSirebuli valdebulebebi. „sajaro rees-
tris Sesaxeb“ kanonis 2010 wlis 7 dekembris 
cvlilebis (#3888) ganxorcielebis Semdeg 
savaldebulo registracias daeqvemdebara 
zemoT CamoTvlili yvela ufleba. aRniSnu-
li cvlilebis safuZvelze sajaro reestri 
gaxda ara marto uflebebis, aramed uZrav 
qonebasTan dakavSirebuli valdebule-
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bebis maregistrirebeli subieqti, Tumca 
gaurkvevelia savaldebulo registraciiT 
moxda Tu registrirebuli valdebulebebis 
imave samarTlebrivi saSualebebiT dacva, 
rogorc iyo daculi registrirebuli sani-
vTo uflebebi. 

„sajaro reestris Sesaxeb“ kanonis 2010 
wlis 27 aprilis (#2980) cvlilebebiT 
me-11 muxlSi gaCnda 41-e punqti, romlis 
Tanaxmad „uZrav nivTze SezRuduli ufle-
ba registrirdeba Sesabamis SezRudvas-
Tan/valdebulebasTan erTad.“ kanonmde-
beli „SuzRuduli uflebis“ kategoriis 
SemoRebiT qmnis gaurkvevlobas, vinaidan 
Tavisi samarTlebrivi bunebiT yvela sa-
nivTo ufleba ganixileba rogorc sa-
kuTrebis uflebis nebayoflobiTi Sez-
Rudvis formebi.

Tbilisis saapelacio sasamarTlo faq-
tobriv garemoebebSi miuTiTebs, rom valde-
bulebis grafaSi registrirebuli pirebis 
dacva ver moxdeboda mxolod registraciis 
faqtiT, umjobesi iqneboda, Tu mxareebi 
mesakuTris mimarT gamoiyenebdnen valdeb-
ulebis jerovani SesrulebisaTvis uzrun-
velyofis iseT saSualebebs, rogoricaa 
sabanko, garantia, ipoTekisa an giravnobis 
saxiT. sasamarTlo amgvari midgomiT eWqveS 
ayenebs registraciis faqtis mniSvnelobas 
da rogorc sasamarTlo gadawyvetilebi-
dan Cans, araviTar samarTlebriv Sedegebs 
ar ukavSirebs registrirebul pirTa uf-
lebrivi dacvis kuTxiT. 

sasamarTlo amgvari midgomiT uZrav qone-
baze registraciis faqts umniSvnelo aqtad 
miiCnevs da prioritets aniWebs moTxovnis 
uzrunvelyofis sxva saSualebebs. regis-
tracias ar aqvs uzrunvelyofis funqcia, 
uZrav qonebaze arsebuli samarTlebrvi md-
gomareobis Sesaxeb informacia emsaxureba 
mesame pirTa da keTilsindiser SemZenTa in-
teresebis dacvas da garantirebuls xdis 
mesakuTris cvlilebis miuxedavad uZrav 
qonebaze arsebuli Canaweris midevnebas da 
iZleva uzrunvelyofil kreditorTa mxri-
dan uZrav nivTTan dakavSirebuli samarT-
lebrivi riskebis Sefasebis SesaZleblobas. 

4. uZrav qonebaze sakuTrebis 
uflebis winaswari 
registracia

saqarTvelos „sajaro reestris Sesaxeb“ 
kanonis me-12 muxli awesrigebs uZrav niv-
Tze uflebis winaswari registraciis wess. 
kanonmdebeli ar akonkretebs, Tu romeli 
uflebis winaswari registracia aqvs mxedv-
elobaSi, savaraudod, saubaria sakuTrebis 
uflebis winaswar registraciaze. 

sajaro reestris saregistracio saqmi-
anobis momwesrigebeli kanonmdebloba Za-
lian mwir informacias moicavs, Tu rom-
eli samoqalaqo garigebebi unda daedos 
uflebis winaswar registracias an sakuTre-
basTan dakavSirebul valdebulebebs. 

sajaro reestris praqtikaSi ar moq-
medebs „erTi dokumentis“ safuZvelze reg-
istraciis principi. xelSekrulebis tipi 
ar gansazRvravs registrirebuli uflebis 
saxes, aramed misi Sinaarsi efuZneba nebism-
ieri tipis xelSekrulebaSi sanivTo garige-
bas, Tu ra saxis uflebis gadacemis Sesaxeb 
iqna miRweuli SeTanxmeba uZravi nivTis me-
sakuTresa da uflebis registraciiT dain-
teresebul pirs Soris.

Cndeba kiTxva, Tu dainteresebul pirs 
surs samomavlo sakuTrebis uflebis reg-
istracia, man uflebis winaswari regis-
traciisa Tu sakuTrebis uflebasTan da-
kavSirebuli valdebulebis registraciis 
moTxovniT unda mimarTos sajaro reestrs? 
miuxedavad imisa, rom 2010 wels SemoRe-
bul iqna axali saregistracio erTeulebi, 
dRes sajaro reestrs ar aqvs mkafio da 
zusti pasuxi, romeli uflebebis da rom-
eli samoqalaqo garigebebis safuZvelze 
xdeba winaswari uflebis an/da sakuTrebas-
Tan dakavSirebuli valdebulebebis regis-
tracia, TiToeuli maTgani gulisxmobs Tu 
ara uZrav qonebaze samomavlo sakuTrebis 
uflebis warmoSobas? 

„sajaro reestris Sesaxeb“ kanonis me–
12 muxli iZleva uflebis winaswari regis-
traciis SesaZleblobas. muxlis pirveli 
punqtis Tanaxmad, „uZrav nivTze uflebis 
registraciis uzrunvelsayofad SeiZleba 
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am kanoniT dadgenili wesiT am uflebis wi-
naswari registracia uZrav nivTebze ufle-
baTa reestrSi.“ 

uflebis winaswari registraciis samar-
Tlebrivi konstruqciis mimarT samSeneblo 
biznesis mxridan interesis ararseboba gan-
pirobebulia erTi martivi mizeziT: miwis 
nakveTis mesakuTres mSeneblobisaTvis fi-
nansuri saxsrebis moZiebis mizniT uZravi 
qonebis uzrunvelyofis saSualebis saxiT 
gamoyenebis SemTxvevaSi esaWiroeba yvela 
registrirebuli samomavlo mesakuTris 
Tanxmoba, rac arTulebs mis saqmianobas. 
me-12 muxlis me-2 punqtis Tanaxmad, „uZ-
rav nivTze uflebis winaswari registracia 
gamoricxavs am nivTze raime sxva uflebis 
registracias, Tu mxareTa SeTanxmebiT sxva 
ram ar aris gaTvaliswinebuli.” 

uZrav nivTze winaswari registraciis 
gauqmebas SesaZlebelia mohyves ori gansx-
vavebuli samarTlebrivi Sedegi: samomavlo 
mesakuTre daregistrirdes uZravi qonebis 
mesakuTred, an winaswar registrirebuli 
ufleba gauqmdes. es ki SesaZlebelia Sem-
degi faqtobrivi garemoebebis dadgomisas: 
im uflebis registraciiT, romlis uzrun-
velsayofadac moxda winaswari registra-
cia; magaliTad, Tu registrirebuli iyo 
samomavlo sakuTrebis ufleba, sakuTrebis 
uflebis registraciiT xdeba winaswar reg-
istrirebuli uflebis gauqmeba; xSirad 
mxareebs uflebis warmoSobis winapirobad 
dadgenili aqvT Sesrulebis vada. vadis gas-
vla, ra Tqma unda, ar iwvevs winaswar reg-
istrirebuli uflebis warmoSobas, vidre 
sajaro reestrSi ar iqneba valdebulebis 
vadaSi Sesrulebis damadasturebeli doku-
menti wardgenili. 

5. sakuTrebasTan 
dakavSirebuli 
valdebulebebi

sasamarTlo gadawyvetilebaSi araerTg-
zis vxvdebiT registraciis institutisa da 
registrirebul monacemTa araswor Sefase-
bas. saqarTveloSi uZrav qonebaze regis-
traciis instituti agebulia obieqtis, da 

ara subieqtis principis mixedviT. sajaro 
reestri aris uZrav qonebasTan dakavSire-
buli samarTlebriv monacemTa reestri da 
ara mesakuTris personalur valdebule-
baTa nusxa. uZravi qonebis mesakuTris cv-
lileba gavlenas ar axdens registrirebul 
monacemebze, vinaidan moqmedebs registri-
rebul uflebaTa midevnebis principi Sesa-
bamisi kanonmdeblobiT dadgenili wesiT. 

sakuTrebasTan dakavSirebul valdeb-
ulebebSi Cven unda moviazroT ara mesaku-
Tris mier nakisri personaluri Sinaarsis 
valdebuleba, aramed momavali mesakuTris 
mier Sesrulebuli an Sesasrulebeli val-
debuleba, rogorc uZravi qonebis sanivTo 
tvirTi. araswori saregistracio praqtiki-
dan gamomdinare, amonaweris valdebulebis 
grafaSi registrirebulia sakuTrebis 
uflebis molodinSi myofi pirebi, romelT-
ac 100%-iT aqvT Sesrulebuli finansuri 
valdebuleba miwis mesakuTris mimarT, 
romlis mizani uZrav qonebaze sakuTrebis 
uflebis mopovebaa.2

uZrav qonebaze sakuTrebis uflebas-
Tan dakavSirebuli valdebulebebis regis-
traciis sakiTxi logikurad aCens kiTxvas: 
saubaria sakuTrebis uflebasTan dakav-
Sirebul valdebulebebze, Tu valdebule-
biTi urTierTobidan warmoSobil sanivTo 
uflebebze? bundovania „sajaro reestris 
Sesaxeb“ kanoniT sakuTrebasTan dakavSire-
buli valdebulebebis mimarT savaldebulo 
registraciis principis SemoRebiT ra saxis 
samarTlebrivi dacvis garantiebi SesTavaza 
kanonmdebelma registraciiT dainterese-
bul pirs? samomavlo mesakuTre unda reg-
istrirdebodes Tu ara sakuTrebasTan daka-
viSirebul valdebul pirad? 

sakuTrebis uflebasTan dakavSirebuli 
valdebulebis warmoSobis samarTlebrivi 
safuZveli SeiZleba iyos kanoni, an xelSek-
ruleba. kanonis safuZvelze sakuTrebasTan 
SeiZleba dakavSirebuli iyos sagadasaxado, 

2 sakuTrebis garantiasTan dakavSirebiT ix. 
Wanturia l., 2001. uZravi nivTebis sakuTreba, 
SedarebiTi samarTlebrivi kvleva (ger-
manuli samarTlis magaliTze). meore gamo-
cema, gv. 111-119.
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an sxva saxis valdebulebebi. vinaidan me-
sakuTre Tavisufalia sakuTrebis uflebis 
gankargavSi sakuTrebasTan dakavSirebu-
li valdebulebebi SesaZlebelia warmoiS-
vas mxolod misi Tavisufali nebis – ga-
rigebis safuZvelze. vinaidan saqarTvelos 
kanonmdebloba ar iTvaliswinebs mesaku-
Tris calmxrivi nebis safuZvelze sani-
vTo uflebis warmoSobis SesaZleblobas, 
erTaderTi forma, uflebis an valdeb-
ulebis warmoSobis, aris xelSekruleba. sa-
kuTrebasTan dakavSirebul valdebulebaSi 
igulisxmeba mesakuTris SezRudva ufle-
baSi, romelic man nebayoflobiT ikisra da 
romelic saxelSekrulebo urTierTobis Si-
naarsidan gamomdinare, yovelTvis atarebs 
relatiur xasiaTs da gulisxmobs konkre-
tuli mesakuTris sakuTrebis obieqtis gan-
kargvis SezRudvas. 

saqarTvelos kanonmdeblobidan gamom-
dinare, sakuTrebasTan dakavSirebuli val-
debulebebis warmoSobamde saxeze unda iyos 
konkretul qonebaze xelSekrulebis mxaris 
mesakuTred yofnis faqti. is gavrcele-
buli uflebebi, romelic sakuTrebasTan 
dakavSirebuli valdebulebis saxiT regis-
trirdeba aris: gamosyidvis ufleba (ssk-
is 509-515) da upiratesi Sesyidvis ufleba 
(ssk-is 516-520).3

Tuki sakuTrebasTan dakavSirebuli val-
debulebebi personalur Sinaarss atarebs, 
maSin logikurad Cndeba kiTxva: ra mizans 
emsaxureba maTi savaldebulo wesiT reg-
istracia? erTaderTi mizani, romelsac 
gamosyidvis uflebis sajaro reestrSi 
registracia emsaxureba, aris valdeb-
ulebis sajarooba, romelic gamoricxavs 
gamosyidvis vadis ganmavlobaSi SemZenis 
keTilsindiserebas da baTilad acxadebs 
gamosyidvamde nivTis gasxvisebis garigebas. 
gamosyidvis registraciiT uflebam ver 
moipova sanivTo samarTlebrivi Sinaarsi, is 
ukavSirdeba mesakuTris personas da ar aqvs 
uZrav qonebaze midevnebis Tviseba. erTad-

3 ix. CitoSvili T., 2013. gamosyidva da 
ofcia, rogorc uflebiT sargeblobisa da 
sakuTrebaSi gadacemis safuZveli. besarion 
zoiZis 60 saiubileo krebuli, gv. 367-385.

erTi moTxovna axali mesakuTris mimarT 
gamosyidvis uflebis darRvevis SemTxveva-
Si, SemZensa da mesakuTris mimarT dade-
buli garigebis baTilobaa SemZenis ara-
keTilsindisierebis safuZvelze. 

rac Seexeba upiratesi Sesyidvis ufle-
bas, ssk-is 516-520 muxlebiT gaTvaliswineb-
uli wesebi iTvaliswinebs mesakuTrisa da 
upiratesi Sesyidvis uflebis mqone pirs So-
ris saxelSekrulebo Sinaarsis valdebule-
bebs, gamosyidvis uflebis msgavsad upira-
tesi Sesyidvis uflebac ar mihyveba nivTs, 
masze ar vrceldeba uZrav nivTze sanivTo 
uflebis midevnebis principi. upiratesi Se-
syidvis uflebis registracia miznad isax-
avs uZravi nivTis SeZenis msurvel mesame 
pirTa informirebulobas.

orive SemTxvevaSi sakuTrebasTan da-
kavSirebuli valdebulebis registraciis 
mizania uZrav qonebaze samarTlebrivi md-
gomareobis sajarooba, raTa araswori in-
formacia ar gaxdes baTili garigebis 
dadebis safuZveli. orive saxis uflebis 
registracia miznad isaxavs mesakuTris 
personaluri valdebulebebis Sesrulebis 
arsebobis sajaroobas. aRniSnuli saxis 
valdebulebaTa registraciis mizania ac-
nobos mesame pirebs uZravi nivTis gankarg-
vis SezRudvis Sesaxeb. SemZenis informire-
buloba registrirebul valdebulebebTan 
dakavSirebiT gamoricxavs mis keTilsindi-
sierebas. saqarTvelos kanonmdeblobiT sa-
kuTrebasTan dakavSirebul valdebulebaze 
ar vrceldeba midevnebis principi. 

aRniSnuli sakiTxis gansxvavebul mowes-
rigebas vxvdebiT evropul kanonmdebloba-
Si. upiratesi Sesyidvis uflebas evropuli 
samoqalaqo kodeqsebis sanivTo uflebaTa 
sistemaSi mniSvnelovani adgili ukavia. 
kontinenturi evropis qveynebis kerZo 
samarTalSi upiratesi Sesyidvis uflebis 
samarTlebrivi mowesrigebis TvalsazrisiT 
saerTo midgomebi arsebobs.

upiratesi Sesyidvis ufleba pandeqturi 
swavlebis wyalobiT Camoyalibda, rogorc 
absoluturi da sanivTo Sinaarsis matare-
beli ufleba, romelic rogorc SezRudu-
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li sanivTo uflebis saxiT aisaxa gsk-Si da 
avstriis zogad sk-Si, XX saukunis bolos ki 
is asaxul iqna CexeTis, estoneTis, latviis 
samoqalaqo kodeqsebSi.

upiratesi Sesyidvis uflebis sanivTo 
Sinaarsi gulisxmobs uflebamosili piris 
absolutur uflebas, yvela sxva pirTan 
SedarebiT, uZravi nivTis gasxvisebis Sem-
TxvevaSi, upiratesad moipovos masze sa-
kuTrebis ufleba, xolo uflebis darRve-
vis SemTxvevaSi – mesakuTris nebisagan 
damoukideblad moiTxovos nivTis mflob-
elobaSi gadacema. 

pandeqturi swavlebis mier moxda upira-
tesi Sesyidvis uflebis aRiareba rogorc 
damoukidebeli sanivTo uflebis, romelic 
ar aris gaerTianebuli sxva saxis sanivTo 
uflebaTa jgufSi, iseve rogorc ar ga-
nixileba rogorc sakuTrebis SezRudvis 
ufleba. meore, moxda upiratesi Sesyid-
vis uflebis gansxvaveba imis mixedviT, Tu 
romel saganze xdeba misi warmoSoba - uZrav 
Tu moZrav nivTze. 

moZrav nivTze upiratesi Sesyidvis 
ufleba dgindeba rogorc valdebulebi-
Ti ufleba. upiratesi Sesyidvis uflebis 
ganuxorcieleblobis SemTxvevaSi ufle-
bamosili piris interesebis dacva xdeba 
kompensaciiT, zianis anazRaurebiT da a.S.

uZrav nivTze upiratesi Sesyidvis ufle-
ba miiCneva sanivTo uflebad, romlis dad-
gena xdeba individualurad gansazRvrul 
obieqtze (rac specialurobis principis 
gamovlinebad unda miviCnioT). uflebamo-
sili piris dakmayofileba xdeba mxolod am 
nivTiT, sanivTo samarTlebrivi dacvis gziT 
(magaliTad vindikaciis meSveobiT). uZrav 
nivTze upiratesi Sesyidvis uflebis sani-
vTo xasiaTis dasasabuTeblad mniSvnelovan 
faqtad ganixileba saadgilmamulo wignSi 
registracia, romelic Tavisi iuridiuli 
ZaliT uTanabrdeba winaswar Canawers (ix. 
gsk-is 1098-e paragrafis me-2 nawili), ro-
melic uzrunvelyofs sakuTrebis uflebis 
gadacemaze moTxovnis namdvilobas.

germaniis sk-Si sanivTo upiratesi Sesy-
idvis uflebas daTmobili aqvs mesame wig-

nis „sanivTo samarTalis” 1094-1104-e para-
grafebi, xolo valdebulebiTi Sinaarsis 
upiratesi Sesyidvis uflebas awesrigebs 
meore wignSi „valdebulebiT samarTalSi” 
arsebuli 463-473-e paragrafebi.

avstriis zogadi sk-Si upiratesi Sesyid-
vis uflebis maregulirebeli normebi gan-
Tavsebulia yidva-gayidvis xelSekrulebis 
TavSi, kerZod, nasyidobis pirobebis TavSi. 
xolo 1073-e paragrafis Tanaxmad, uZrav 
nivTze upiratesi Sesyidvis ufleba miiC-
neva sanivTo uflebad da eqvemdebareba uZ-
ravi qonebis kadastrSi registracias. 

latviis samoqalaqo kanonis 1381-e mux-
lis 2 abzaciT, upiratesi Sesyidvis ufle-
ba, rogorc sanivTo ufleba, eqvemdebareba 
saadgilmamulo wignSi registracias, xolo 
2060-2063-e muxlebiT regulirdeba upira-
tesi Sesyidvis ufleba, rogorc nasyidobis 
xelSekrulebis gansakuTrebul piroba.

estoneTis „sanivTo uflebaTa“ Sesaxeb 
kanoni mas ganixilavs rogorc sanivTo 
uflebas. 

Sveicariis kanonmdeblobiT upirate-
si Sesyidvis ufleba, evropuli qveynebis 
kanonmdeblobisagan gansxvavebulad, aris 
mowesrigebuli, kerZod, Sveicariis kanon-
mdeblobiT upiratesi Sesyidvis uflebaze 
vrceldeba sanivTo uflebaTa zogierTi 
elementi, Tumca igi ganixileba ara sani-
vTo uflebad, aramed, rogorc sakuTrebis 
uflebis SezRudva. Sveicarii sk-Si upira-
tesi Sesyidvis ufleba, moTavsebulia sa-
nivTo samarTlis me-4 nawilSi (sakuTrebis 
uflebis Sinaarsi da SezRudvebi). uZrav 
nivTze upiratesi Sesyidvis uflebas axa-
siaTebs sanivTo samarTlebrivi elementebi. 
kerZod, Ssk-is 681a-365-e muxlebis Tanax-
mad uflebamosilma pirma SesaZlebelia 
warudginos moTxovna miwis nakveTis nebi-
smier SemZens. 681b-366-e muxlis Tanaxmad, 
xelSekrulebis safuZvelze warmoSobili 
upiratesi Sesyidvis ufleba registrird-
eba saadgilmamulo wignSi.

safrangeTis kanonmdeblobiT upira-
tesi Sesyidvis ufleba iwodeba - „upira-
tesi wardgenis“ saxelwodebiT, romelic 
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mowesrigebulia saf.sk-is 831-842-e muxle-
biT. misi Sinaarsi iTvaliswinebs meuRlis 
an nebismieri memkvidris mier sakuTrebis 
uflebis upiratesad mopovebas. miuxeda-
vad imisa, rom kanonmdeblobiT pirdapir ar 
xdeba amaze miTiTeba, upiratesi Sesyidvis 
ufleba iuridiul literaturaSi moixse-
nieba, rogorc sanivTo ufleba.4

daskvna
saqarTvelos aseulobiT moqalaqes 

adgeba mniSvnelovani materialuri ziani 
araswori saregistracio moTxovnebisa 
da arazusti uflebrivi kategoriebis Se-
moRebiT, romelTa Sefasebis sizustes 
verc sasamarTlo ver uzrunvelyofs. amas 
emateba mTel rig sakiTxebTan dakavSire-
biT sakanonmdeblo xarvezebi. samomavlo 
sakuTrebis uflebis sanivTo uflebad ara-
Riarebisa da kerZo samarTlis principebis 
uaryofiT sasamarTlos gamoaqvs araswori 
gadawyvetileba, rac xelyofs samoqalaqo 
brunvis monawileTa interesebs. 

winamdebare analizis safuZvelze mar-
Tlmsajulebis ganviTarebisa da xelSewy-
obis mizniT sasurvelia kanonmdeblobaSi 
zustad ganisazRvros, ras niSnavs sakuTre-
basTan dakavSirebuli valdebulebebi, rom-
eli samarTlebrivi aqtebis (garigebebis) 
safuZvelze moxdeba misi warmoSoba, reg-
istraciis savaldebulooba aniWebs Tu ara 
mas sanivTo samarTlebriv statuss, Tu gu-
lisxmobs mxolod mesakuTris personalur 
valdebulebas, romelsac ar aqvs uZrav 
qonebaze midevnebis Tviseba. saregistracio 
kanonmdeblobiT mkafiod unda gaimijnos 

4 ix. Емелькина И., 2011. Система ограниченных 
вещных прав на земельный участок. М. Волтерс-
Клувер, ст. 213-233.

sakuTrebasTan dakavSirebuli SezRudvebi-
sa da valdebulebebis urTierTmimarTebis 
sakiTxi. aseve sasurvelia sakuTrebasTan 
dakavSirebuli valdebulebebisa da samoma-
vlo sakuTrebis, rogorc sanivTo uflebis, 
sakanonmdeblo gamijvna momavalSi samo-
mavlo mesakuTreTa dacvis mizniT. unda 
dakonkretdes „sajaro reestris Sesaxeb“ 
kanoniT uflebis winaswari registraciis 
safuZvelze warmoSobili uflebebi aris sa-
nivTo, Tu valdebulebiTi uflebebi. aseve, 
samomavlo mesakuTreebis uflebebis dacvis 
kuTxiT sasurvelia sajaro reestrs kanon-
mdeblobiT aekrZalos saproeqto dokumen-
taciis ararsebobis SemTxvevaSi miwis nakve-
Tze, samomavlo uZrav qonebaze, uflebis 
winaswari registracia. kanonmdeblobiT 
mkafiod unda gaimijnos uzrunvelyofil 
da arauzrunvelyofil kreditorze reg-
istrirebul uflebaTa midevnebis wesebi. 
arauzrunvelyofil kreditorze, rogorc 
kanonismier uflebamonacvleze, ucvleli 
saxiT unda gadavides sakuTrebis uflebis 
warmoSobamde uZrav qonebaze arsebuli mo-
nacemebi. saxelSekrulebo urTierTobis da-
sawyisSi arauzrunvelyofili kreditori ar 
afasebs mxaris qonebrivi pasuxismgeblobis 
farglebs, xolo misi sakuTrebis uflebis 
warmoSoba gavlenas ar unda axdendes uZ-
rav qonebasTan registraciiT dakavSirebul 
pirebis uflebriv mdgomareobaze. aRniSnu-
li sakiTxis kanonmdeblobiT zedmiwevniT 
sizustiT mowesrigeba uzrunvelyofs sa-
samarTlo davebis Semcirebas.
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Aim of the present article is to provide critical anal-
ysis of the court ruling with respect to recognition of 
future ownership right as property right and the given 
category of right. Article reviews ruling of the Board 
of Administrative Cases of Tbilisi Court of Appeal dat-
ed June 5th, 2012. Purpose of the article is to deter-
mine status of rights to real estate with consideration 
of fundamental principles of Georgian and European 
Private Law because granting inaccurate legal evalu-
ation to registered references to real estate leads to 
incorrect and unqualified resolution of dispute. De-
velopment of economic relations necessitated associ-
ation of number of references to real estate legal sta-
tus of which is not defined by law-makers in advance, 
though hundreds of citizens are mistaken as this gives 

rise to assumption that everything being registered 
under public administrative act will be supported and 
defended by the state. Unfortunately, this is not the 
main point that has been demonstrated during con-
struction related relationships where hundreds of 
thousands of obligations fulfilled by citizens remained 
unprotected by reason that state fails to provide exact 
assessment of future owner’s status. Purpose of each 
such citizen was to acquire title to individual area in 
exchange for obligations fulfilled by 100%. Future title 
was related not to personal demands of a builder but 
to transfer of title to real estate that by its content 
is property demand and respectively, a property right 
related to property. 

Notes:

1.  Chanturia L., 2001. Ownership of immovable things, (Comparative Study), (on the exam-
ple of German law). second edition, PP. 111-119. (GEO)

2.  Chechelashvili Z., 2004. Assignment of claim and transfer of debt (Comparative Study). 
PP.144-146. (GEO)

3.  Chitoshvili T., 2013. Redemption and option, as the right to own and basis of transfer. 
Bessarion Zoidze 60 Anniversary Collection, PP. 367-385. (GEO)

4.  Emelkina I., 2011. System of limited real rights on land. M. Wolters-Kluwer, PP. 213-233. 
(RUS)

FUTURE OWNERSHIP RIGHT RECOGNITION 
PROBLEMS IN GEORGIAN JUSTICE

Tamar Shotadze
Doctor of Law, Tbilisi State University, Faculty of law, 
Assistant - professor of Private law, Attorney
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mosamarTleTa damoukideblobisa 

da maTi mxolod kanonisadmi 

damorCilebis principi samoqalaqo 

saproceso samarTalSi

irma merebaSvili
samarTalmcodneobis doqtori, samarTlis mecnierTa kavSiris wevri, 
saqarTvelos teqnikuri universitetis asocirebuli profesori, 
Tbilisis saswavlo universitet „gorgasali“-s profesori

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, reformebi

sasamarTlo, rogorc saxelmwifo xe-
lisuflebis instituti, Tavisi saqmiano-
biT unda iyos sazogadoebisaTvis sasarge-
blo instituti. igi unda uzrunvelyofdes 
darRveuli an sadaod gamxdari uflebis 
dasacavad sasamarTloSi misul pirTa sa-
jaro-samarTlebriv momsaxurebas, rac 
gamoxatuli iqneba saqmeTa samarTlian ganx-
ilvasa da srulfasovani, dasabuTebuli 
gadawyvetilebebis gamotanaSi. sasamarTlom 
unda SeZlos, mudmivad darCes konkurentu-
nariani maSin, rodesac arsebobs problemis 
mogvarebis alternatiuli saSualeba - same-
diatoro sasamarTlo, kerZo arbitraJi da 
sxva. es ki SesaZlebelia mxolod im fonze, 
Tu mosamarTleebi iqnebian damoukidebelni, 
miukerZoebelni da daemorCilebian mxolod 
kanons. sasamarTlom ar unda dakargos dar-
Rveuli an sadaod gamxdari uflebis dacvis 
sando garantis avtoriteti, rac xels Seu-
wyobs sazogadoebaSi samarTlianobis dam-
kvidrebas.

mosamarTlis damoukidebloba saqarT-
velos samoqalaqo saproceso kodeqsSi 
erT-erT fundamentur princips warmoad-
gens. Tumca es principi ar SeiZleba mx-
olod deklaraciul ganacxadad miviCnioT; 
mas yoveldRiuri, realuri gamoyeneba 

unda hqondes saqmeTa ganxilvisas da am 
princips amofarebis fonze ar unda mi-
iRebodes dausabuTebeli Tu arakanonieri 
gadawyvetilebebi. 

sasamarTlo xelisuflebis damoukide-
bloba Tandayolili maxasiaTebelia yvela 
im saxelmwifosaTvis, romelic emorCileba 
kanonis uzenaesobis princips. igi uzrun-
velyofs moqalaqeebs saqmis samarTliani 
ganxilvis uflebiT. aqedan gamomdinare, es 
aris ara mosamarTleTa privilegia, aramed 
adamianis uflebaTa da samoqalaqo Tavisu-
flebaTa pativiscemis garantia.1

sasamarTloSi mosamarTles adevs sru-
li damoukideblobis tvirTi da valde-
buleba, zustad Seasrulos samarTliani 
kanonis normebi. mosamarTlis rTuli 
uflebamosilebebi marTlmsajulebis ganx-
orcielebisas moiTxovs misgan damoukide-
blobas, romelic mas miniWebuli aqvs ara 
misi interesebidan gamomdinare, aramed im 
mizniT, rom adamianis uflebaTa dacvisas 
ar moxdes misTvis xelis SeSla. damoukide-
bloba mosamarTles aZlevs saSualebas, da-

1 samarTliani sasamarTlos ufleba. evro-
pis sabWos daskvnebi _ sasamarTlo xeli-
suflebis damoukideblobis garantiebi. 
varSava da sloki, 1997. adamianis uflebaTa 
dokumentebi. Tbilisi, 2001, gv. 201-202.
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icvas sazogadoebis interesebi, gaaCinos 
sazogadoebaSi wesierebisa da samarTliano-
bis gancda. mosamarTle Tavisi saqmianobis 
ganxorcielebisas valdebulia, pativi sces 
procesSi monawile yvela piris Rirsebas.

mosamarTlis damoukideblobis prob-
lema yovelTvis arsebobda da amasTan, yvela 
qveyanaSi. es problema bevr civilizebul 
saxelmwifoSi rCeba dResac. Tumca miuxeda-
vad imisa, rom TiTqmis yvelgan zedmiwevniT 
kargad erkvevian mosamarTlis damoukide-
blobis safuZvlebSi, xSirad mosamarTleTa 
korpusSi mainc xvdebian adamianebi, romle-
bic sindisisa da jansaRi azrovnebis defi-
cits ganicdian.

mosamarTlis pirovneba marTlmsajulebis 
ganxorcielebis TiTqmis yvelaze mTavar 
safuZvels warmoadgens, romelsac emateba 
aseve kanonebi, saqmis ganxilva, analizi.

rusi mecnieris, fsiqologisa da iuris-
tis v. v. romanovis mosazrebebi udaod 
saintereso da gasaTvaliswinebelia mo-
samarTlis fsiqologiuri portretisaTvis. 
mecnieris azriT, iuristebis aRzrda kanon-
isadmi damorCilebis suliskveTebiT ayal-
ibebs maT marTlSegnebas, unars, damou-
kideblad miiRon gadawyvetileba. agreTve 
_ sakuTar gadawyvetilebebsa da qcevebze 
personaluri pasuxismgeblobis grZnobas. 
mosamarTlis procesualuri damoukide-
bloba kanoniT gansazRvrul farglebSi, ga-
napirobebs pasuxismgeblobis maRal dones. 
maTi profesiuli saqmianobis balansirebu-
loba maTgan moiTxovs profesiuli adapta-
ciis, pirovnuli integraciis, socialuri 
mowifulobis maRal dones, nervul-fsiqi-
ur da emociur-nebelobiT mdgradobas, in-
teleqts, faqiz SemoqmedebiT azrovnebas, 
gambedaobas, gadamwyvetobas, sakuTar TavSi 
darwmunebulobas, miRebul gadawyvetile-
bebze pasuxismgeblobis aRebis unars, 
TviTkritikulobis maRali donis fonze 
sakuTari Sexedulebebis dacvas. mecnieris 
mosazrebiT, swored am Tvisebebis mixedviT 
unda moxdes iuristisaTvis profesiulad 
mniSvnelovani maxasiaTeblebis gansazRvra 
da saboloo jamSi, am safuZvlebiT unda 

SeirCes mosamarTleobis kandidatebic.2

rusi mecnieris e. m. muradianis azriT, 
sasamarTlo procesi, rogorc wesi, aris 
adamianis dacvis procesi, romelic ase Tu 
ise, aisaxeba sxva adamianebis cxovrebazec, 
maT mier daculobis aRqmaze, maT urTierT-
damokidebulebaze kanonisadmi, sasamarT-
losadmi, mosamarTlisadmi, xelisuflebis 
institutebisa da samarTaldacvisadmi 
ndobis xarisxze.3

ra Tqma unda, Znelia, ganvacxadoT, rom 
sazogadoebaSi kanonierebis dacvis gancda 
mxolod sasamarTlos saxezea damokidebu-
li. Tumca, zogadad, sasamarTlo da konkre-
tulad, mosamarTlis pirovneba, mis mier 
gamotanili gadawyvetilebis kanoniereba 
gavlenas rom axdens sazogadoebis ganwyo-
bebze, es yovelTvis naTelia. sasamarTlos 
ar aqvs da arc unda hqondes sxva orien-
tiri, garda kanonisa, romelic warmoadgens 
mis mier gamotanili gadawyvetilebis samar-
Tlianobis erTaderT safuZvels.

qarTveli mecnieri b.zoiZe ayalibebs Ta-
vis Sexedulebebs da miuTiTebs, rom ada-
mianebi mosamarTleebad ar ibadebian. maT 
mosamarTled an irCeven, an niSnaven. Tumca 
unda gaacnobieron TavianTi mdgomareoba 
da SeZlon, SeinarCunon damoukidebloba 
mosamarTled gamamwesebeli organoebis gav-
lenisagan. mosamarTles aravin ukrZalavs, 
hqondes Tavisi politikuri Sexedulebebi. 
Tumca igi ar SeiZleba iyos politikuri 
partiis wevri da unda iyos damoukidebeli 
politikuri partiebis gavlenisagan. mec-
nieris azriT, mosamarTlem unda SeZlos, ar 
gaxdes arc sazogadoebrivi azris msxverpli, 
ramdenadac misTvis saxelmZRvanelo mxolod 
kanonia da unda SeinarCunos damoukidebloba 
sazogadoebrivi azris gavlenisagan. 

mosamarTle damoukidebeli unda iyos 
mxareTa gavlenisganac, mosarCelis an mopa-
suxisadmi simpaTia-antipaTia mosamarTlis 
Sinagan rwmenaze gavlenas ar unda axdendes. 
sasamarTlo procesze unda Candes, rom ar ar-

2 Романов В., 1998. Юридическая психология. Москва, 
стр. 310-311

3 Мурадьян М., 2007. Судебное право. Санкт-Петербург, 
стр. 31
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sebobs privilegirebuli mxare. mecnieri xazs 
usvams aseve damoukideblobis aucileblobas 
meore mosamarTlis gavlenisagan. ramdenadac 
erT mosamarTleze raime zewolis ganxor-
cieleba ar unda iwvevdes TviT mosamarTle-
Ta Soris urTierTgavlenebs. mosamarTle 
unda iyos Tavisi bunebiT damoukidebeli 
da erTgulebdes im fics, romelsac is 
debs mosamarTlis Tanamdebobaze ganwesebi-
sas. aqve, mecnieri yuradRebas amaxvilebs 
mosamarTlis kanoniT gansazRvrul dacvis 
garantiebze, romlebic misTvis saxelmwifos 
mxridan aramxolod pasuxismgeblobis dakis-
rebis, aramed jerovani dacvis formasac war-
moadgens. rac, ra Tqma unda, misi damoukide-
blobis xarisxis ganmapirobebel safuZvlad 
moiazreba.4 sayuradReboa mecnieris mosaz-
rebebi, miTumetes imis gaTvaliswinebiT, rom 
mas Tavad uwevda mosamarTlis sapasuxismge-
blo tvirTis tareba.

saqarTvelos konstituciis 84-e muxlis 
Sesabamisad, mosamarTle Tavis saqmianoba-
Si damoukidebelia da emorCileba mxolod 
konstituciasa da kanons. mosamarTleze 
raime zemoqmedeba an mis saqmianobaSi Careva, 
gadawyvetilebis miRebaze zegavlenis mizniT, 
akrZalulia da kanoniT isjeba. mosamarTlis 
damoukideblobas konstitucia ganamtkicebs 
imiTac, rom mosamarTlis Camocileba saqmis 
ganxilvisgan, Tanamdebobidan misi vadamde 
gaTavisufleba, anda sxva Tanamdebobaze ga-
dayvana mxolod kanoniT zustad gansazRvrul 
SemTxvevebSia SesaZlebeli. sayuradReboa 
is garemoebac, rom aravis aqvs ufleba, an-
gariSi mosTxovos mosamarTles konkretul 
saqmesTan dakavSirebiT. amasTan, nebismieri 
aqti, romelic SezRudavs mosamarTlis da-
moukideblobas, konstituciis safuZvelze 
baTiladaa gamocxadebuli.5

ar SeiZleba, mosamarTle sasamarTlos 
sxdomaze notaciebs kiTxulobdes, rep-
likebs esrodes mxareebs. ubralod, nrvebs 
uSlides procesis danarCen subieqtebs, 

4 zoiZe b.` 2005, statia _ ramdenime Strixi 
damoukidebeli mosamarTlisa. saiubileo 
krebuli, liluaSvili T. 75. Tbilisi, gv. 135-
140

5 saqarTvelos konstitucia, Tb, 1995, muxli 84.

anda gamoxatavdes aSkara simpatiebs rome-
lime mxarisadmi. amasTan, ar SeiZleba, sa-
samarTlo procesze mosamarTle axdendes 
Tavisi xelisuflebis demonstrirebas da 
rasakvirvelia, rac ufro ukeTesad SeZ-
lebs, flobdes sasamarTlo procesis mar-
Tvis xelovnebas, miT ufro gawonaswore-
buli da mSvidi iqneba mis mier Catarebuli 
sasamarTlo sxdoma. am fonze, ufro metad 
unda vivaraudoT, rom mxareebic, Sesabam-
isad, adekvaturobiT upasuxeben mosamarT-
lis amgvar damokidebulebas, rac xels Seu-
wyobs, Tundac yvelaze ufro rTuli saqmis 
mSvidobianad da gonivrulad gadawyvetas. 
Sors var im azrisagan, rom aseT garemoSi 
Catarebul procesze sasamarTlos das-
Wirdes im sadamsjelo RonisZiebebis gam-
oyeneba, romlebiTac am bolo dros, sul 
ufro gajerda moqmedi qarTuli samoqa-
laqo saproceso samarTali. aucilebelia 
imis gaTvaliswineba, rom sasamarTloSi 
misuli nebismieri pirisaTvis mosamarTle 
aris pirovneba, romlisganac yvelaze metad 
elis keTilganwyobil damokidebulebas, 
samarTlian mopyrobas, uflebaTa dacvas da 
rac mTavaria, kanonieri gadawyvetilebis 
gamotanas.

sasamarTlom unda gamoiCinos civili-
zebuli midgoma procesis monawileebisad-
mi. amasTan, aRkveTos nebismieri destruq-
cia da konfliqti sasamarTlos xdomisas. 
Tumca ar SeiZleba, sasamarTlom borotad 
isargeblos miniWebuli uflebebiT da yve-
la situaciaSi gamoiyenos procesis monawi-
leTa dasjis prerogativa.6

sasamarTlos mier marTlmsajulebis 

6 SeniSvna: saqarTvelos saproceso kodeqsis 
212-e muxli iTvaliswinebs sasamarTloSi 
wesrigis darRvevisaTvis pasuxismgeblobas. 
garda imisa, rom am moculobis sxva muxli 
kodeqsSi ar aris, is zust reglamentacias 
ukeTebs dasjis procedurebs; unda SevniSnoT, 
rom am muxlis wina redaqcia sakmaod 
mokrZalebuli iyo. vfiqrob, am procedurebis 
zedmiwevniT dazusteba da amaze aqcentireba, 
sasamarTlos sisusteze ufro miuTiTebs, 
vidre mis siZliereze. sasamarTlom Tavisi 
obieqturobiT unda SeZlos, gauqros mxares 
sasamarTlo procesze obstruqciisa da 
wesrigis darRvevis survili da ara piriqiT, 
rogorc es arcTu iSviaTad xdeba xolme
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ganxorcieleba Tavisufalia, ramdenadac 
arc sasamarTlo procesis mimdinareoba da 
arc misi Sedegi ar aris winaswar dadgeni-
li da gansazRvruli, miuxedavad imisa, rom 
sasamarTlo procedurebs mosamarTle at-
arebs kanonmdeblobiT Camoyalibebuli we-
sebis Sesabamisad. mosamarTle zedmiwevniT 
unda gaecnos saqmis masalebs, srulad mi-
iRos saqmesTan dakavSirebuli informacia, 
obieqturad da kritikulad ganixilos war-
modgenili mtkicebulebebi, gaaanalizos 
winaaRmdegobebi maT Soris da mxolod amis 
Semdeg miiRos gadawyvetileba.

mosamarTlis damoukideblobisa da mi-
ukerZoeblobis ganmapirobebeli garemoeba 
uTuod aris misi kritikuli azrovnebis 
unari. mas mtkicebulebaTa Sefasebisas, 
yvelaze metad exmareba maTi kritikuli 
gamokvleva, miTumetes maSin, rodesac isini 
ewinaaRmdegeba erTmaneTs. sabolood ki, saq-
mis masalebis kritikul Sefasebas mosamar-
Tle warmoadgens im motivaciaSi, romelic 
ganapirobebs gamotanili gadawyvetilebis 
saboloo verdiqts.

mosamarTlis damoukidebloba, arcTu 
dabali doziT, damokidebulia zeda instanci-
is sasamarTlos mosamarTleTa mosazrebebisa 
da maT mier gamotanili gadawyvetilebebis Si-
naarsze. xSirad qveda instanciis sasamarTlos 
mosamarTleebi iZulebulni arian, konkret-
ul saqmeze miiRon gadawyvetileba im samarT-
lebrivi kvalifikaciiTa da motivaciiTac ki, 
rogorc es zeda instanciis mosamarTleTa 
mier aris Camoyalibebuli. imis SiSiT, rom 
sakuTari Sefasebis gamoyenebisas, SesaZloa, 
gauqmdes gamotanili gadawyvetileba, qveda 
instanciis mosamarTle iyenebs kanonis imgvar 
interpretacias, romelic zeda instanciis 
mosamarTlem Camoayaliba da romelsac, Sesa-
Zloa, Tavad kategoriulad ar eTanxmebodes. 
es ki seriozulad moqmedebs mosamarTlis, 
rogorc pirovnebisa da misi Sinagani rwmenis 
damoukideblobis xarisxze. dasafiqrebelia, 
Rirs Tu ara erTgvarovani praqtikis Camo-
yalibebis mizniT, mosamarTlis damoukide-
beli azrovnebisa da interpretaciis Sez-
Rudva; iqneb, am situaciidan gamosavali 

kanonmdeblobaSi normaTa Sinaarsis daxvewa 
ufro iyos, vidre mosamarTlis arapirda-
piri, magram mainc iZuleba _ samarTlebrivi 
Sefaseba sakuTari azrovnebiTa da Sexedule-
bebiT ki ar gaakeTos, aramed, zeda eSelonis 
mosamarTleTa Sefasebebis mixedviT.

mosamarTlis damoukideblobis xarisx-
isaTvis aucilebelia, rom Tavad sasamarT-
lo xelisuflebas gaaCndes Zala da av-
toriteti. sxvagvarad, mas ar SeeZleba, 
daicvas kerZo, sazogadoebrivi Tu saxelm-
wifo interesebi. maSin mosamarTles mouw-
evs, angariSi gauwios ZlierTa ama qveynisa-
Ta interesebs da moTxovnebs, raTa Tavad 
gadairCinos Tavi maTi gavlenisagan.

2005 wels amerikis iuristTa asociaciis 
centraluri evropisa da evraziis samar-
Tlebrivi iniciativis mier `analizisa da 
konsultaciis jgufis” meSveobiT saqarT-
veloSi ganxorcielda sasamarTlo sistemis 
Sesaxeb sazogadoebrivi azris sabaziso kvle-
va. am kvlevis Sedegad gamovlinda, rom piris 
mosamarTlis Tanamdebobaze ganwesebisaTvis, 
mosaxleobis azriT, gaTvaliswinebul unda 
iqnas misi keTilsindisiereba, arakorumpire-
buloba, profesionalizmi, kompetenturoba, 
ganaTleba da gamocdileba. mosaxleobis 65,7% 
miiCnevs, rom mosamarTleebis Tanamdebobaze 
damtkiceba arCeviT unda xdebodes. maTi didi 
nawili, 53% fiqrobs, rom mosamarTleebs mo-
saxleoba unda irCevdes, 31% emxroba mosamar-
Tlis Tavad mosamarTleTagan arCevas, xolo 
14% _ parlamentis mier maT arCevas. mo-
saxleobis azriT, mosamarTleebze zewolas, 
yvelaze xSirad prokuratura, sasamarTlo an 
Tavad mxare axorcielebda. mosaxleobis um-
ravlesobas miaCnia, rom mosamarTle ar unda 
iyos politizirebuli da mas ar unda hqondes 
politikur partiaSi gawevrianebis ufleba.7

udaod sainteresoa am kvlevis Sedegebi, 

7 amerikis iuristTa asociacia, centraluri 
evropisa da evraziis samarTlebrivi 
iniciativa. sasamarTlo sistemis Sesaxeb 
sazogadoebrivi azris sabaziso kvleva. 
Tb, 2005, gv. 4, 5, 7. SeniSvna: ramdenadac 
CemTvisaa cnobili, msgavsi masStabis kvleva 
saqarTveloSi mas Semdeg ar Catarebula, 
Tu ar CavTvliT am naSromSi miTiTebul 
2013 wlis kvlevas, romelic ufro viwro 
Sinaarsis matarebelia.
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radgan mosaxleoba ar cdeba mosamarTles-
Tan dakavSirebul SefasebebSi. keTilsindis-
ieri, arakorumpirebuli, profesionali, 
kompetenturi, gamocdili da ganaTlebuli 
mosamarTle marTlac idealuri variantia 
nebismieri sazogadoebisaTvis, nebismieri 
sasamarTlosaTvis, nebismieri saxelmwifo-
saTvis. Tumca, samwuxarod, Cvens qveyanaSi 
aseTi mosamarTleebi xSirad fufunebis 
sferos ufro ganekuTvnebian, vidre Cveu-
lebrivad, yoveldRiur realobas.

2013 wlis TebervalSi saqarTvelos ius-
ticiis umaRles sabWosTan arsebuli ssip 
saerTo sasamarTloebis departamentis da-
kveTiT sociologiuri kvlevis centris 
`eisiTi”-s mier ganxorcielda `sasamarT-
los momxmarebelTa kmayofilebis kvleva”. 
kvlevis mizans warmoadgenda sasamarTlos 
momxmarebelTa kmayofilebis donis gansaz-
Rvra saqalaqo da raionuli sasamarTloe-
bis momsaxurebasTan mimarTebaSi. yvelaze 
maRali Sefasebebi sasamarTlos Senobis 
parametrebma miiRo, xolo yvelaze dabali 
qulebiT mosamarTleebi da sasamarTlos 
funqcionireba Sefasda. yvelaze kargi Se-
faseba mosamarTleebis Tavazianobam daim-
saxura, xolo yvelaze dabali qulebiT maT 
mimarT ndoba Sefasda. dabali qulebi ergo 
saqmis ganxilvis vadebsac. kvlevis Sedegad 
sasamarTlosTan urTierTobaSi gamoTqmu-
lia survilebi: saqmis ganxilva iyos samar-
Tliani, miukerZoebeli, saqmeebi ganixile-
bodes gonivrul vadebSi, mosamarTleebis 
done iyos ufro maRali, saWiroa sasamarT-
lo reforma, mosapovebelia ndoba.

mosamarTle saqmis ganxilvisas unda 
emsaxurebodes sikeTes, rasac is aucile-
blad SeZlebs, Tu iqneba marTlmsajulebis 
ganxorcielebis erTguli da eqneba imis 
Rrma rwmena, rom SeuZlia, daicvas samar-
Tlianoba yvela konkretul SemTxvevaSi. 
amaSi mosamarTles, pirvel rigSi, exmareba 
misdami sazogadoebis mxridan pativiscema, 
mosamarTlis sazogadoebrivi prestiJi da 
rasakvirvelia, Tavisi saxelisa da reputa-
ciisadmi damokidebuleba.

Tanamedrove epoqis sasamarTlos saqmi-

anoba marTlmsajulebis ganxorcielebisas, 
mimarTulia humanuri principebis danergvi-
saken, romelic orientirebulia kanonmde-
blobiT aRiarebuli uflebebis dacvaze. 
rasakvirvelia, mosamarTlis pirovneba did 
gavlenas axdens marTlmsajulebis ganx-
orcielebis kulturaze. Tu mosamarTles 
ara aqvs gaTavisebuli Tavisi movaleobebi, 
rom man mudmivad unda ganamtkicos da gaa-
Zlieros samarTlianoba, efeqturad daic-
vas sasamarTloSi uflebis dasacavad misul 
pirTa uflebebi da Tavisuflebebi, repu-
tacia, SeZlos mxareTa Soris konfliqtis 
mogvareba, gauqros adamianebs uimedobis 
gancda, maSin misi mosamarTleoba ver iqneba 
gamarTlebuli.

safrangeTSi, garda imisa, rom mosamar-
Tles moeTxoveba, iyos safrangeTis mo-
qalaqe, franguli kanonmdebloba did 
yuradRebas aqcevs, ramdenad asrulebs 
mosamarTleobis kandidati Tavis mo-
qalaqeobriv movaleobebs da ixdis ga-
dasaxadebs. mas moeTxoveba aseve, iyos 
maRali moralis matarebeli; akrZalvebis 
sakmaod grZeli CamonaTvaliT, specialuri 
nebarTvis gareSe, maT ara aqvT ufleba, 
eweodnen samecniero, literaturul an sam-
saxiobo saqmianobas da sxva.8

mosamarTleoba aris maRali saxelmwifo 
Tanamdeboba da imavdroulad, prestiJuli 
profesia, rac, ra Tqma unda, ganpirobe-
buli unda iyos profesionalizmiTac; es 
ukanaskneli ki, uTuod aris mosamarTlis 
damoukideblobis erT-erTi mniSvnelovani 
ganmapirobebeli garemoeba. mecnier e.v. 
vaskovskis SexedulebiT, marTlmsajulebis 
msaxurTa kargi ganaTlebiT uzrunvelyofa 
arasakmarisia. aucilebelia, mosamarTleTa 
iseT pirobebSi saqmianoba, rom maT ki ar 
dakargon, aramed Tavisuflad gamoavlinon 
da ganaviTaron is Tvisebebi, rac maTi sa-
mosamarTleo karieris safuZveli gaxda da 
romlebic aucilebelia marTlmsajulebis 
sworad ganxorcielebisaTvis. mosamarTle-
Ta Tanamdebobrivi mdgomareoba iseTi unda 

8 Couchez G., 1996. Procédure civil. 9 -e éd. Dalloz, Paris, p. 
86.
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iyos, rom SesaZlebloba mieceT maT, Sein-
arCunon sruli miukerZoebloba, uzrun-
velyofil iqnas maT mier saqmeTa sworad 
gadawyveta, xeli Seuwyon TavianTi mova-
leobebis Sesrulebis moTxovnilebas da maT 
Semdgom srulyofas. ganpirobebuli unda 
iyos mosamarTlis maRali wodebis Rirsebis 
dacvis survili.9

unda aRiniSnos, rom profesionalizmisa 
da kompetenturobis deficiti mosamarT-
lis damoukideblobiT ver Seivseba. Rrmad 
mwams da mjera, rom mosamarTle ver iqneba 
srulfasovani da damoukidebeli, Tu mas am 
maRal Tanamdebobaze ganwesebamde ar eqne-
ba profesiuli gamocdileba saqmeTa ganx-
ilvasTan dakavSirebiT. vfiqrob, mxolod 
iuristad muSaobis 5 wlis gamocdileba, 
rogorc amas saqarTvelos konstituciis 
86-e muxli moiTxovs mosamarTleobis kan-
didatisagan, sruliadac ar aris sakmarisi 
piroba, profesionalizmis TvalTaxedviT, 
piris mosamarTled ganwesebisaTvis. aris 
bevri Rirseuli iuristi, romelic, ratom-
Rac, SeumCneveli rCeba im instituts, ro-
melic uflebamosilia, SearCios da daniS-
nos mosamarTleebi Tanamdebobaze. vfiqrob, 
kargi iqneba, inglisis msgavsad, sadac 
mosamarTleTa korpusi, ZiriTadad, advoka-
tTa wridan SeirCeva,10 saqarTveloSic yur-
adReba mieqces am sakiTxs da mosamarTlis 
sapasuxismgeblo Tanamdebobaze ganweseba 
moxdes avtoritetuli, maRalprofesion-
ali, Rirseuli da sindisieri advokatebis 
wridan, romlebic kargad erkvevian im Rire-
bulebebsa da saWiroebebSi, rac samoqalaqo 
saqmeebze marTlmsajulebis ganxorciele-
bas unda axasiaTebdes.

saqarTveloSi, iseve rogorc yvela 
qveyanaSi, mosamarTle daculia profesi-
uli imunitetiT. saqarTvelos konstitu-
ciis 87-e muxlis Sesabamisad, mosamarTle 
xelSeuxebelia. dauSvebelia misi sisxlis 
samarTlis pasuxisgebaSi micema, dakaveba 
an dapatimreba, misi binis, manqanis, samuSao 

9 Васьковскiй Е., 1914. Учебник гражданского процесса. 
Москва, стр. 27.

10 Романов А., 2002. Правовая система Англии. Москва, 
стр.297.

adgilis an piradi gaCxreka, uzenaesi sa-
samarTlos Tavmjdomaris Tanxmobis gareSe. 
amave konstituciis 90-e muxlis mixedviT 
ki, uzenaesi sasamarTlos mosamarTlee-
bis SemTxvevaSi, aseTi Tanxmoba unda iqnes 
miRebuli saqarTvelos parlamentisagan. 
Tu mosamarTles danaSaulis Cadenisas daa-
kaveben, Sesabamisi Tanxmobis arqonis SemTx-
vevaSi, is dauyovnebliv unda gaTavisufl-
des patimrobidan.11

mosamarTlis damoukideblobis xarisxze 
udaod moqmedebs forma, romliTac xdeba 
piris ganweseba mosamarTlis Tanamdebo-
baze. arCeva Tu daniSvna, romeli forma 
ufro iZleva imis garantias, rom mosamar-
Tle iyos damoukidebeli, emorCilebodes 
mxolod kanons da iyos pirTa darRveuli 
uflebis dacvis garanti.

am TvalTaxedviT, saintereso mosazreba 
aqvs Camoyalibebuli cnobil moazrovnes, v. 
i. lenins. mis azrs Tu mivmarTavT, sasamarT-
lo organoebis mowyobaSi Tanmimdevruli 
demokratizmis pirobad yvela civilizebul 
qveyanaSi miCneulia mosamarTleTa arCevi-
Toba xalxis mier. sxvagvarad, dakninebuli 
iqneboda xelisuflebis danawilebis arsi. 
sasamarTlo xelisuflebis damoukide-
bloba xelisuflebis danawilebisas uaryo-
filia mosamarTleTa daniSvnis faqtiT.12 
miuxedavad imisa, rom gamoTqmuli azri sak-
maod sayuradReboa da uTuod bevri Teo-
retikosi Tu praqtikosi iuristi eTanxmeba 
mas, ganviTarebuli qveynebis kanonmdeblo-
bebSi es sakiTxi ase calsaxad ar ganixile-
ba. Sesabamisad, arsebobs qveynebi, sadac 
mosamarTleebi mxolod iniSnebian an arse-
bobs mosamarTlis Tanamdebobaze ganwesebis 
Sereuli principi. saqarTveloSi, konsti-
tuciis 90-e muxlis me-2 nawilis Sesabam-
isad, uzenaesi sasamarTlos Tavmjdomares 
da uzenaesi sasamarTlos mosamarTleebs 
saqarTvelos prezidentis wardginebiT, 
siiTi Semadgenlobis umravlesobiT irCevs 
parlamenti aranakleb 10 wlis vadiT, 
xolo saapelacio da pirveli instanciis 

11 saqarTvelos konstitucia, Tbilisi, 1995, 
muxlebi 87, 90. 

12 lenini v., 1977. Txz. t. XXX, Tbilisi, gv. 194.
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mosamarTleebi konkursis Sedegad SerCe-
vis Semdeg Tanamdebobaze iniSnebian saqa-
rTvelos iusticiis umaRlesi sabWos mier. 
(ix)13 misasalmebelia, rom wesi, romelic 
moqmedebda mosamarTleTa daniSvnasTan da-
kavSirebiT, Secvlilia. Tu adre uzenaesi 
sasamarTlos garda, mosamarTleebi iniS-
nebodnen prezidentis mier, ramdenadac is 
iusticiis sabWos Tavmjdomaredac iTvle-
boda, dRes prezidenti aRar gvevlineba 
arc iusticiis sabWos Tavmjdomared da 
aRarc mosamarTleTa daniSvnis preroga-
tiva gaaCnia. saqarTvelos kanonmdeblobaSi 
Setanil am cvlilebas, udaod progresuli 
funqcia aqvs sasamarTlo xelisuflebis 
damoukideblobisTvis, rac mosamarTleebis 
damoukideblobasac unda ganapirobebdes.

Tu inglisis magaliTs mivmarTavT, 
zemdgomi sasamarTloebis mosamarTlee-
bs, rogoricaa saapelacio sasamarTlos 
samoqalaqo ganyofilebis Tavmjdomare 
- mosamarTle, mosamarTle-lordebi anu 
lordTa palatis - qveynis umaRlesi sa-
samarTlo organos wevrebi, saapelacio sa-
samarTlos mosamarTleebi, qveynis premier-
ministris wardginebiT niSnavs dedofali. 
qveda rgolis mosamarTleebs, rogori-
caa maRali sasamarTlos mosamarTleebi, 
saolqo mosamarTleebi da rikorderebi, 
maT lord-kancleris wardginebiT niSnavs, 
aseve, dedofali. rikorderebs sasamarTlo 
ierarqiaSi yvelaze dabali done ukaviaT da 
isini mosamarTlis movaleobebs weliwadSi 
araumetes 20 dRisa asruleben, uTavseben 
ra am movaleobebs sxva samsaxursac. umrav-
les SemTxvevaSi isini arian solisitorebi.14

safrangeTSi mosamarTleoba rTul da 
originalur gzas ukavSirdeba. sasamarTlo 
korpusis ierarqia ori rangisagan Sedgeba, 
romlis SigniT gamoiyofa ierarqiuli Cine-
bi. mosamarTleTa Tanamdebobaze ganweseba 
da Tanamdebobidan ganTavisufleba xdeba 
prezidentis dekretiT. Tumca wardginebas 

13 saqarTvelos konstitucia, Tbilisi, 1995  
 muxli 90. saqarTvelos kanoni saerTo  
 sasamarTloebis Sesaxeb, Tbilisi, 2009,  
 muxli 36, 49.

14 Романов А., 2002. Правовая система Англии.   
 Москва, стр. 297.

akeTebs magistraturis umaRlesi sabWo, ro-
melic, Tavis mxriv, xelmZRvanelobs masTan 
arsebuli specialuri komisiis daskvniT.15

aSS-Si arc konstitucia da arc feder-
aluri kanoni ar adgens araviTar formal-
ur moTxovnebs federalur sasamarTloebSi 
daniSvisaTvis, garda imisa, rom saolqo da 
saapelacio sasamarTloebis mosamarTleebi 
unda cxovrobdnen im regionSi, sadac isini 
dainiSnebian. yvela kandidati unda moiwo-
nos senatma da misi wardgeniT isini iniS-
nebian prezidentis mier. Statebis TiTqmis 
naxevarSi mosamarTleebs niSnavs guberna-
tori; danarCen StatebSi mosamarTleebis 
SerCeva xdeba arCevnebis dros. zogierT 
StatSi mosamarTleebs amtkicebs sakanon-
mdeblo organo.16

espaneTSi mosamarTleebi iniSnebian 
monarqis mier Seqmnili sasamarTlo xelisu-
flebis generaluri sabWos mier, romelsac 
xelmZRvanelobs uzenaesi sasamarTlos Tavm-
jdomare. uzenaesi sasamarTlos Tavmjdo-
mares niSnavs monarqi generaluri sabWos 
wardginebiT. SveicariaSi mosamarTlis Tanam-
debobaze ganweseba arCevnebis gziT xdeba. es 
exeba rogorc qveda, ise zeda instanciis sa-
samarTloebis mosamarTleebs. federaluri 
sasamarTlos mosamarTleebis arCeva xdeba 
nacionaluri sabWosa da kantonebis sabWos 
mier maT erTobliv sxdomaze.17

miuxedavad imisa, rom msoflio praqti-
ka arCevans aSkarad akeTebs mosamarTleTa 
daniSvnis sasargeblod, ar Rirs, zemoT 
dasaxelebuli sabaziso kvlevis Sedegebis 
uyuradRebod datoveba, romlis mixedvi-
Tac, Cveni Tanamoqalaqeebi prioritets 
mosamarTlis arCevas aniWeben. albaT, Rirs 
amaze dafiqreba, msjeloba da Sesabamisi 
daskvnis gakeTeba.

mosamarTlis damoukideblobis mniS-
vnelovani safuZvelia is vada, romliTac 

15 Боботов С., 1994. Правосудие во Франции. Москва, 
стр. 43. 

16 janda q., beri j., goldmeni j., 1995. amerikuli 
demokratia. inglisuridan Targmani. Tbi-
lisi, gv. 376-377.

17 под ред. Маклакова В., 1997. Иностранное 
конституционное право. .Москва, стр. 30, 158, 219, 
252.
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igi ganwesebulia Tanamdebobaze. am mxriv, 
uaxles periodSi Cvens qveyanaSi garkveuli 
winsvla ganxorcielda. saqarTvelos kon-
stituciis mixedviT, mosamarTlis Tanam-
debobaze ganweseba xdeba uvadod, kanoniT 
dadgenili asakis miRwevamde. uvadod ganwe-
sebamde SeiZleba, kanoniT gaTvaliswinebul 
iqnas mosamarTlis Tanamdebobaze ganwese-
ba gansazRvruli vadiT, magram araumetes 
3 wlisa. saerTo sasamarTloebis Sesaxeb 
kanoni azustebs konstituciis Canawers da 
acxadebs, rom pirveli da saapelacio sa-
samarTloebis mosamarTlis Tanamdebobaze 
ganweseba xdeba 3 wlis vadiT. vadis amowur-
vamde arauadres 2 da araugvianes 1 Tvisa, 
iusticiis umaRlesi sabWo msjelobs mis uva-
dod ganwesebaze kanoniT dadgenili asakis 
miRwevamde. rac Seexeba uzenaesi sasamarT-
los Tavmjdomares da wevrebs, maT kvlav 
saqarTvelos prezidentis wardginebiT, si-
iTi Semadgenlobis umravlesobiT, 10 wlis 
vadiT irCevs parlamenti.18

saqarTvelos konstituciisa da saerTo 
sasamarTloebis Sesaxeb kanonis Sesabamisad, 
saqarTveloSi mosamarTle Tavisi ufle-
bamosilebis vadaSi ar aris SezRuduli mova-
leobebis SesrulebaSi, Tu is Tavad ar dato-
vebs Tanamdebobas sakuTari surviliT, ver 
ganaxorcielebs uflebamosilebas weliwadSi 
4 Tveze meti xnis ganmavlobaSi, Tu ar Caid-
ens disciplinur gadacdomas, ar daikavebs 
mosamarTlis TanamdebobasTan SeuTavsebel 
Tanamdebobas, Tu ar Seuwydeba saqarTvelos 
moqalaqeoba, ar iqneba qmeduunarod an Sez-
Rudulqmedunarianad aRiarebuli, ar iqneba 

18 saqarTvelos konstitucia, Tbilisi, 1995, 
muxli 86; saqarTvelos kanoni saerTo 
sasamarTloebis Sesaxeb, Tb, 2009, muxli 
36; SeniSvna: konstituciis wina redaqciis 
mixedviT, mosamarTlis Tanamdebobaze gan-
weseba SesaZlebeli iyo aranakleb 10 
wliT, rac raTqmaunda, dasaSvebad Tvlida 
10 welze meti vadiT daniSvnasac. saerTo 
sasamarTloebis Sesaxeb saqarTvelos 
kanonis safuZvelze Tanamdebobaze daniSvna 
xdeboda 10 wliT; miuxedavad am normebisa, 
iyo SemTxvevebi, rodesac xelisuflebis 
mier ganxorcielebuli sasamarTlo re-
formis dasawyisSi, mosamarTled iniSne-
bodnen gacilebiT naklebi vadiTac, mag., 
2 wliT da a.S., rac aSkarad iyo moqmedi 
kanonmdeblobis darRveva.

mis mimarT kanonier ZalaSi Sesuli gamam-
tyunebeli ganaCeni, ar miaRwevs sapensio 
65 wels, an ar gardaicvleba. mosamarTles, 
SesaZloa, uflebamosileba Seuwydes aseve, 
Tu sasamarTlo wyobilebis SecvlasTan da-
kavSirebiT moxda sasamarTlos likvidacia an 
mosamarTlis Tanamdebobis Semcireba, airCa 
an dainiSna sxva Tanamdebobaze, anda sapatio 
mizezis gareSe dadgenil vadaSi ar gaiara 
specialuri saswavlo kursi.19

germaniis ZiriTadi kanonis 97-e muxli 
da mosamarTleTa Sesaxeb kanoni, gansaz-
Rvravs mosamarTlis damoukideblobas da 
mis mxolod kanonisadmi damorCilebas. 
aRniSnuli normebiT arsebobs mosamarT-
lis Tanamdebobaze ganwesebis oTxi samar-
Tlebrivi statusi, romelTa Sesabamisad, 
mosamarTle SeiZleba dainiSnos uvadod, 
droebiT, gamosacdeli vadiT an misTvis 
mosamarTlis valdebulebebis davalebis 
safuZvelze. aRsaniSnavia, rom rogorc kon-
stitucia, ise kanoni mosamarTleTa Sesaxeb, 
orientirebulia mosamarTleTa mudmivad, 
sicocxlis bolomde daniSvnaze; amasTan, 
im garantiiT, rom igi Tanamdebobidan Sei-
Zleba ganTavisufldes mxolod sasamarTlo 
gadawyvetilebis safuZvelze, romelic dae-
yrdnoba kanonSi miTiTebul safuZvlebs.20

mosamarTlis Seucvlelobas adasturebs 
franguli kanonmdeblobac. mosamarTlis 
Tanamdebobidan ganTavisufleba SesaZle-
belia mxolod disciplinuri darRvevis 
safuZvelze, romelic dadasturebulia 
Sesabamisad dadgenili wesiT magistratu-
ris umaRlesi sabWos mier; Tumca mosamar-
Tles ufleba aqvs, Tanamdeboba sakuTari 
gancxadebis safuZvelze datovos.21

sayuradReboa, rom 1810 wels miRebuli 
specialuri kanonis safuZvelze, safrangeT-
Si pirvelad iqna dadgenili mosamarTleTa 
sicocxlis bolomde daniSvnis principi.22

19 saqarTvelos kanoni saerTo sasamarTloebis 
Sesaxeb, Tbilisi, 2009, muxli 43.

20 Давтян А., 2002. Гражданское процессуальное право 
Германии. Москва, стр. 78-80.

21 Couchez G., 1996. Procédure civil. 9 -e éd. Dalloz, Paris, p. 
86.

22 Боботов С., 1994. Правосудие во Франции. Москва, 
стр.44.
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aSS-Si mosamarTleebi aseve sicocxlis 
bolomde iniSnebian Tanamdebobaze, rac 
ganpirobebulia aSS-s konstituciis me-3 
muxliT, romlis mixedviT, mosamarTleebi 
Tanamdebobaze rCebian manamde, sanam isini 
Tavis movaleobas keTilsindisierad Sea-
sruleben, rac uciloblad miuTiTebs 
mosamarTlis Tanamdebobaze uvadod gan-
wesebas. uzenaesi sasamarTlos wevrebi da 
sxva federaluri mosamarTleebi Tanamde-
bobidan mxolod impiCmentis wesiT SeiZleba 
gadaayenon.23

germaniaSi, federaciis ZiriTadi kan-
onis safuZvelze, mosamarTleebi iniSnebi-
an uflebamosilebaTa vadis miTiTebis ga-
reSe, anu isini Seucvlelni arian, Tumca 
es garemoeba ar ganapirobebs maT Tanam-
debobaze yofnas sicocxlis bolomde. 
mosamarTleTa Sesaxeb kanonis safuZvelze, 
mosamarTle valdebulia, datovos Tanam-
deboba, rodesac mas Seusruldeba 65 weli. 
SesaZloa, mosamarTlem Tavad datovos 
Tanamdeboba an gaaTavisuflon sasamarTlo 
gadawyvetilebis safuZvelze. mosamarTle-
Ta Seucvlelobis principi daculia es-
paneTSic organuli kanoniT sasamarTlo 
xelisuflebis Sesaxeb. rac Seexeba Sveicar-
ias, iq mosamarTleTa arCevis wesiT Tanam-
debobaze ganweseba xdeba gansazRvruli 
droiT, magaliTad, federaluri sasamarT-
los mosamarTleebi irCevian 6 wlis vadiT.24

miuxedavad mosamarTleTa Tanamde-
bobaze ganwesebis vadebisadmi sxvadasx-
vagvari damokidebulebebisa, mimaCnia, 
rom mosamarTle Tanamdebobaze sicocx-
lis bolomde unda rCebodes (ra Tqma 
unda, im gamonaklisis garda, rodesac Ta-
vad aRar surs ikavebdes am Tanamdebobas, 
an arsebobs uflebamosilebis Sewyvetis 
sxva obieqturi da kanonieri safuZveli). 
mosamarTlis Tanamdebobaze piris uvadod 
ganweseba udavod warmoadgens mosamarT-
lis damoukideblobis erT-erT seriozul 
safuZvels, ramdenadac mosamarTle am Sem-

23 amerikis SeerTebuli Statebis konstitucia, 
Targmani. Tbilisi, 1995, muxli 3.

24 под ред. Маклакова В., 1997. Иностранное 
конституционное право. .Москва, стр. 31, 158, 218, 252.

TxvevaSi, ar izRudeba ZlierTa ama qveynisa-
Ta mimarT maamebeli gadawyvetilebebis 
gamotaniT. xelisuflebis warmomadgenelTa 
yofna mmarTvel poziciebze SezRudulia 
garkveuli vadebiT, rac verafriT miuax-
lovdeba an gadaaWarbebs uvadod daniSnuli 
Tu arCeuli mosamarTlis uflebamosilebis 
vadas. es ki udavod ganapirobebs imas, rom 
mosamarTleze ver moxdeba zegavlena maTi 
mxridan aseTi mcdelobis arsebobis miuxe-
davad da Sesabamisad, mosamarTles aqvs da-
moukideblobis maRali xarisxis mandati.

am mxriv sayuradReboa is garemoebac, 
rom mosamarTle ar unda iyos politize-
buli, igi Tavisufali unda iyos nebismieri 
politikuri mimdinareobisa Tu gaerTiane-
bebis ideologiisa da saqmianobisagan. am 
mizans emsaxureba saqarTvelos konstitu-
ciis 86-e muxlic, romelic acxadebs, rom 
mosamarTle ar SeiZleba politikuri par-
tiis wevri iyos, monawileobdes politikur 
saqmianobaSi.25

mosamarTleTa politikur partiebT-
an urTierToba miuRebelia franguli 
kanonmdeblobisaTvis. is araTu krZalavs 
mosamarTlis mxridan politikuri partiis 
wevrobas, aramed safrangeTSi mosamarTle-
Ta mTel korpuss ekrZaleba politikuri 
sakiTxebis ganxilva, uaryofiTi damokide-
bulebis gamovlena respublikis marTvis 
formisa da principebisadmi.26

sayuradReboa, rom mosamarTlis poli-
tikuri partiis wevroba miuRebelia TiTq-
mis yvela ganviTarebuli qveynis kanonmde-
blobebisaTvis.

mosamarTle damoukidebeli rom iyos, is 
Rirseulad unda grZnobdes Tavs. aq patara 
gavlena ar aqvs im samuSao adgils, Senobas, 
sadac mosamarTle muSaobs. sasamarTlos 
Senobebi aramxolod mosamarTles unda ak-
mayofilebdes, isini sasamarTloSi misul 
pirebsac pativiscemiT unda ganawyobdes im 
adgilisadmi da iq momuSave adamianebisadmi. 
misasalmebelia, rom am mxriv saqarTveloSi 

25 saqarTvelos konstitucia, Tbilisi, 1995, 
muxli 86.

26 Боботов С., 1994. Правосудие во Франции. Москва, 
стр.44. 43.

i
r

m
a
 m

e
r

e
b
a
S
v
i
l

i



90 #2,  2015 samarTali da msoflio 

aSkarad gaumjobesda mdgomareoba da ukve 
sasamarTloTa umetesoba sakmaod presti-
Jul SenobebSia ganTavsebuli.

damoukideblobis xarisxze gavlenis 
TvalTaxedviT, arcTu bolo adgilzea 
mosamarTlis Sromis anazRaureba. saqarT-
veloSi bolo wlebSi am mxrivac seriozu-
li nabijebia gadadgmuli. dRes SeiZleba 
iTqvas, rom Cvens qveyanaSi mosamarTlee-
bs namdvilad aqvT xelfasi, romelic maT 
Rirseuli cxovrebis saSualebas aZlevs. 
rac, rasakvirvelia, didi doziT unda ga-
napirobebdes maTi, rogorc mosamarTlee-
bis maRal pasuxismgeblobas, miukerZoe-
blobas, damoukideblobasa da mxolod 
kanonisadmi damorCilebas. Tumca, qarT-
vel mosamarTleTa xelfasi axlos ver 
miva, magaliTad, ingliseli mosamarTlee-
bis xelfasTan. Zalian mniSvnelovani da 
sayuradReboa, rom ingliseli mosamarTlis 
maRali socialuri statusi gamagrebulia 
sakmaod maRali samsaxurebrivi sargoTi, 
rac uTuod misasalmebelia.27 saqarTvelos 
aseT fufunebamde, ra Tqma unda, bevri ak-
lia, magram qarTveli mosamarTleebi sxva 
qveynebis mosamarTleebze naklebad obieq-
turebi da damoukideblobaze orientireb-
ulni namdvilad ar unda iyvnen. 

mosamarTlis Rirsebis ganmapirobebeli 
aris misi asaki da cxovrebiseuli gamoc-
dileba. saqarTveloSi mosamarTlis Tanam-
debobis dasakaveblad aucilebeli asaki 
mudmivad icvleboda bolo 20 wlis ganma-

27 SeniSvna: presaSi gamoqveynebuli monacemebis 
Sesabamisad, lord-kancleris, rogorc uze-
naesi sasamarTlos Tavmjdomaris yovel-
wliuri xelfasi 1996 wlidan Seadgens 
126138 funt sterlings; lordTa palatis 
mosamarTleebi da saapelacio sasamarT-
los samoqalaqo saqmeTa ganyofilebis Tav-
mjdomare _ mosamarTle weliwadSi iReben 
114874  funt sterlings; saapelacio sa-
samarTlos mosamarTleebi, maRali sasamarT-
los saojaxo saqmeTa ganyofilebis Tavm-
jdomare da vice-kancleri _ 110137  funt 
sterlings; maRali sasamarTlos qvemdgomi 
donis mosamarTleebi iReben 100511 funt 
sterlings; xolo teritoriuli sasamarT-
loebis mosamarTleTa umravlesobis xel-
fasi warmoadgens 73837  funt sterlings. ix. 
Романов А., 2002. Правовая система Англии. Москва, 
стр. 298

vlobaSi. is xan 25, xan 30, xan 28 wels iT-
valiswinebda. amjerad, mosamarTlis Tanam-
debobaze daniSvna xdeba im SemTxvevaSi, 
Tu piri 30 wels gadaabijebs. Cemi Rrma 
rwmeniT, miuxedavad am asakis arcTu dab-
ali xarisxisa, 30 weli namdvilad ar aris 
is asaki, rodesac pirovneba dajildoe-
bulia cxovrebiseuli gamocdilebiTa da 
RirsebebiT, rasac mxolod asakis mateba 
da cxovrebis gakveTilebi iZleva. vfiqrob, 
Rirs dafiqreba, ufro meti asakis aucile-
blobaze, piris mosamarTled daniSvnisaT-
vis.

albaT, Tavis motyueba iqneba imaze 
fiqri, rom SesaZlebelia, mosamarTle yov-
elTvis damoukidebeli iyos yvelasa da 
yvelafrisagan, im martivi mizezis gamo, 
rom mosamarTlec adamiania, isic sazoga-
doebis wevria da ganicdis garkveul gav-
lenebs Tavisi ojaxis wevrebis, megobrebis, 
nacnobebis, Tundac sazogadoebrivi azri-
sagan. miuxedavad amisa, safuZvliani iqneba, 
vivaraudod, rom maRali profesionaliz-
mi, Tanamdebobaze ganwesebis maqsimalurad 
maRali vada (Tu uvadod ara), profesiuli 
imuniteti, Rirseuli cxovrebis ganmapiro-
bebeli anazRaureba, politikur cxovre-
baSi Caurevloba, saqmianobis Rirseuli pi-
robebis Seqmna, xelisuflebis sxva Stoebis 
mis saqmianobaSi Caurevloba, profesiuli 
imunitetis garantia saxelmwifos mxridan, 
mowifuli asaki da cxovrebiseuli gamoc-
dileba, keTilsindisiereba, maRali pasux-
ismgeblobis gancda - is Rirsebebi da gare-
moebebia, romlebic uTuod ganapirobebs 
mosamarTlis realur damoukideblobas 
da misi saqmianobis mxolod kanonisadmi 
damorCilebas.

Cvens qveyanaSi dRes metad aqtual-
uria mosamarTlis, zogadad, sasamarT-
los damoukideblobis xarisxi, romelzec 
sazogadoeba mtkivneulad reagirebs da 
elis seriozul cvlilebebs. miuxedavad 
garkveuli mcdelobebisa seriozuli da 
SesamCnevi Sedegebi jer ar Cans. vfiqrob, 
Cvenma saxelmwifom aqtiuri nabijebi unda 
gadadgas am mimarTulebiT da mxolod 
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kosmetikuri cvlilebebiT ar unda dak-
mayofildes. rogorc sazogadoebrivi, ise 
saxelmwifoebrivi interesebidan gamomdi-
nare, mimaCnia, rom:

mosamarTleTa miukerZoeblobisa da sx-
vadasxva gavlenebisagan ganTavisuflebis 
motiviT, profesiul gamocdebTan erTad, 
mosamarTleobis kandidatebi unda gadiod-
nen specialurad maTTvis Seqmnil fsiqolo-
giur testirebas, rac naTels gaxdis, ram-
denad SeuZlia ama Tu im kandidats, iyos 
Rirseuli mosamarTle da ramdenad Sesa-
Zlebelia, igi gaxdes sxvisi sadavod gamx-
dari uflebis dacvis garanti;

marTlmsajulebis srulyofilad ganx-
orcielebisa da mosamarTleTa damoukide-
blobis principis miznebidan gamomdinare, 
vfiqrob, am TvalTaxedviT Rirs dafiqrebad 
mosamarTleTa arCevis sakiTxi. Tu gaviT-
valiswinebT saqarTveloSi Camoyalibebul 
sazogadoebriv azrs da mosamarTleTa dan-
iSvnis moqmedi sistemis paralelurad Se-
moRebul iqneba, Tundac mxolod magistra-
ti mosamarTlis Tanamdebobis arCevis gziT 
dakavebis principi, es garemoeba gacilebiT 
gazrdis maTi damoukideblobis xarisxs, 
rac Zalian mniSvnelovania marTlmsa-
julebis ganxorcielebisas. am mosamarTle-
Ta uflebamosilebebidan gamomdinare, al-
baT, es principi gaamarTlebs, miTumetes 
Tu magistrati mosamarTleebi iqnebian 
warmodgenilni yvela raionul centrSi 
mainc (Tu ufro patara administraciul 
teritoriaze ara) da uzrunvelyofen mar-
Tlmsajulebis ganxorcielebas samoqalaqo 
saqmeebze yoveldRiurad da ara ise, ro-
gorc axlaa, rodesac zog raionSi kviraSi 
erTxel axerxeben uflebamosilebis ganx-
orcielebas;

rac Seexeba mosamarTlis Tanamdebobaze 
yofnis vadas, rac aseve did rols asrulebs 
mosamarTlis damoukideblobaSi, vfiqrob, 
rac ufro meti vadiT mivaniWebT mosamar-

Tles Tanamdebobriv uflebamosilebas, miT 
ufro gaizrdeba misi miukerZoeblobisa da 
damoukideblobis xarisxi. albaT, droa, 
Cvenma sazogadoebam da saxelmwifom se-
riozuli nabijebi gadadgan imisaTvis, 
rom moxdes sawyis etapzeve mosamarTleTa 
Tanamdebobaze uvadod ganwesebis SemoReba, 
rac udavod aamaRlebs marTlmsajulebis 
ganxorcielebis xarisxs da xels Seuwyobs 
sasamarTlos, gaxdes sadaod gamxdari Tu 
darRveuli uflebebis dacvis myari ga-
ranti; Tumca Rrmad var darwmunebuli, 
rom Cvens qveyanaSi Seqmnili mZime da mavne 
praqtikis gaTvaliswinebiT, am nabijebis ga-
dadgma mizanSewonilia mxolod mas Semdeg, 
rac ganxorcieldeba reforma sasamarT-
lo wyobilebaSi, Seicvleba sasamarTlo 
organoebis struqtura (Tundac mxolod 
pirveli, an pirveli da meore instanciebis 
sasamarTloebTan mimarTebiT) da Sesabam-
isad, am safuZvelze SesaZlebeli iqneba am 
instanciebis mosamarTleTa Secvla axali 
korpusiT. advili gasagebia, rom mosamar-
Tle, romelic erTxel mainc moeqca ara-
kanonieri gavlenis qveS, mudmivad warmoad-
gens saSiSroebas marTlmsajulebis sworad 
ganxorcielebis saqmeSi da ar aris garanti 
mosamarTlis damoukideblobis principis 
ganxorcielebaSi. 

mimaCnia, rom saxelmwifom rac SeiZleba 
swrafad unda uzrunvelyos sasamarTlo 
sistema mosamarTleTa axali korpusiT, 
raTa Cvens qveyanaSi miRweul iqnas marTlm-
sajulebis sworad da Rirseulad ganxor-
cieleba. qarTuli moqmedi sakanonmdeblo 
baza srulad iZleva aseTi cvlilebebis 
ganxorcielebis SesaZleblobas, miTumetes, 
rom es gza SesaZlebels gaxdis, saqarT-
velos yvela administraciul erTeulSi 
pirveli instanciis farglebSi kvlav ar-
sebobdes sasamarTlo rgolebi, rac Tavis 
mxriv, xels Seuwyobs mosaxleobisaTvis 
marTlmsajulebis xelmisawvdomobas.
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The degree of impartiality of judges and justice 
overall in our country nowadays is a burning issue 
for the society, reacting quite sensitively towards the 
problem and expecting significant changes in this 
field. Despite certain attempts, no serious results 
seem to be achieved yet. We suppose that our gov-
ernment should take rather more appropriate actions 
in this direction than being content only with cosmet-
ic alterations. 

Reasoning both from the propective of public and 
state interests, I consider the following:

1. For the reason of judges’ liberation from dif-
ferent influencing factors and their impartial-
ity, candidates for the post should take psy-
chological tests specially designed for them 
together with their proficiency exams. This 
will make clear the candidate’s capacity to be-
come a decent judge and can define whether 
this person will be able to protect somebody 
with disputable rights or not.

2. Taking into consideration the generally ac-
cepted opinion in Georgia and concurrently 
with the present principle of appointing judg-
es it will be beneficial to introduce a method 

of appointing, at least only, the Magistrate 
judge through elections; 

3. Probably it is the right time for our society 
and state to take serious steps towards adopt-
ing a system of appointing judges for lifetime 
tenure. These actions will be reasonable to 
be taken only after reforms in the judicial 
system, changes in the structure of judicial 
bodies (at least in regard to only original ju-
risdiction court or both general and appellate 
courts) and consequently, judges of these 
courts could be replaced by a new body of 
judges.

In my opinion, the state should provide 
judicial system with a new body of judges as 
soon as possible for the justice in our coun-
try to start adequate and decent functioning. 
Georgian current legislative database ful-
ly enables fulfillment of the task, especially 
since these reforms will make possible for the 
judicial block to operate again in every ad-
ministrative unit that will, for its turn, provide 
accessibility of justice for the population. 

PRINCIPLE OF JUDGES’INDEPENDENCE 
AND THEIR ABIDANCE PURELY TO LAW 
IN CIVIL PROCEDURAL LAW

Irma Merebashvili
Doctor of Law, a member of the Union of Law Scientists 
Associate Professor of Georgian Technical University,
Professor of Tbilisi Teaching University Gorgasali

REZUME

Key words: 
COURT, JUSTICE, REFORMS
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sakanonmdeblo cvlilebebiT 

gamowveuli zogierTi problema 

marlTmsajulebis ganxorcielebisas

mamuka mdinaraZe
samarTlis doqtori
Sps `mdinaraZe da partniori advokatebi~-s mmarTveli partniori
a(a)ip `advokatTa aliansi~-s Tavmjdomare

sakvanZo sityvebi: 
marTlmsajuleba, samarTalwarmoeba, xarvezebi 

saqarTvelo aris qveyana, sadac tradici-
ul da Tanamedrove azrovnebaTa sinTezi 
ocdameerTe saukunis meore aTeuliSic 
ki mraval uxerxulobas, dabneulobas da 
gaurkvevlobasac ki warmoSobs. qveyana, 
romelsac Tavisi geopolitikuri adgilm-
debareoba erTis mxriv mniSvnelobas uz-
rdis, meores mxriv ki mravali problemis 
winaSe ayenebs. qveyana, romelis mimarTac 
mZafr interess gamoxataven ara mxolod e.w. 
`zesaxelmwifoebi”, aramed sxva ganviTareb-
uli Tu ganviTarebadi qveynebi da maTi sam-
Tavrobo Tu arasamTavrobo organizacie-
bi. maTi TvalTaxedviT es aris msoflioSi 
erT-erTi yvelaze mowyvladi qveyana, sadac 
sxva sferoebTan erTad swraf ganviTarebas 
moiTxovs samarTlis, demokratiis, adamia-
nis uflebaTa dacvis sfero. 

qveyana jer kidev gardamaval etapzea. 
igi sul raRac 20 welze metia gamovida 
postsabWoTa sivrcidan, mentalobidan, 
midgomebidan da bunebrivia es sferoTa da 
mimarTulebaTa garkveul TaviseburebebSic 
aisaxeba. aRniSnuli arc samarTlis dar-
gisTvisaa gamonaklisi. xSiria SemTxvevebi, 
roca kanonmdeblobaSi asaxuli principebi, 
ideebi scdeba sakiTxTa praqtikul ganvi-
Tarebas. aseve xSiria xarvezebi kanonmde-

blobaSi, rac yoveldRiur yofacxovrebaze 
negatiurad aisaxeba da qcevaTa, urTierTo-
baTa daregulirebis wess Crdils ayenebs. 
moqalaqes uCens usamarTlobis gancdas. 
yvelaze optimisturi gadasaxedidan ki 
badebs cvlilebaTa molodinis gancdas 
iurisprudenciaSi. 

moqmedi sisxlis samarTlis saproceso 
kodeqsiT Seiqmna kanonmdeblobis axali 
sistema, romelic agebulia SejibrebiTo-
bis, sajaroobis, mxareTa Tanasworobis, mt-
kicebulebaTa uSualo gamokvlevis, bral-
debulis uflebaTa pativiscemisa da sxva 
progresuli principebiT. kerZod, kodeq-
sis mixedviT Tanabar pirobebSi unda Camd-
gariyvnen rogorc braldebis, aseve dacvis 
mxare maT mier mtkicebulebaTa mopovebis, 
mosamarTlis winaSe maTi wardgenisa da Se-
fasebis mxriv. konkretulad ki aqcenti 
gakeTda SejibrebiTobis principze dayrd-
nobiT Ria sasamarTlo kamaTis pirobebSi 
ganxilul mtkicebulebebze da amiT xazi 
gaesva sasamarTlo gamoZiebis prioritetu-
lobas. axali sisxlis samarTlis saproceso 
kodeqsis mixedviT safuZveli daedo sisx-
lis samarTlis saqmeebze SejibrebiTobis 
principis danergvas. siaxle gacilebiT did 
gamowvevas warmoadgens advokatebisaTvis, 
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vidre braldebis mxaris warmomadgenlebi-
saTvis. advokatebs uwevT etapobrivad, 
nabij-nabij daeuflon gamoZiebis teqnikas, 
raTa moaxerxon srulfasovnad daupirispi-
ron sasamarTloSi braldebis mxaris mt-
kicebulebebs TavianTi mtkicebulebebi da 
am gziT miaRwion sasurvel Sedegs. 

miuxedavad axali saproceso kanonmde-
blobis moqmedebisa da SejibrobiTobis 
xarisxis gazrdisa, samarTlianobis process 
Tan axlavs rigi problemebisa, romlebic 
umetes wilad damkvidrebuli negatiuri 
praqtikiT da kanonSi arsebuli xarveze-
biT aris gamowveuli. SevCerdebiT erT-erT 
maTganze, romelic prioritetulia Tavisi 
aqtualurobiTa da mniSvnelobiT:

SegviZlia vrclad visaubroT im prob-
lemebze, romelsac dacvis mxarisaTvis 
amoRebisa da Cxrekis uflebis arqona qm-
nida. vTanxmdebiT, rom am SemTxvevaSi Seu-
Zlebelia visaubroT braldebisa da dacvis 
mxaris Tanabar uflebebze. sadReisod es 
problema nawilobriv aRmofxvrilia, Tum-
ca ara mTlianad. amaze qvemoT, manamde ki 
SevexoT aRniSnulTan dakavSirebul sxva 
problemebs - problema praqtikaSi kidev 
ufro mZlavrad iCens xolme Tavs maSin, 
rodesac procesis mwarmoeblebi maqsim-
alurad cdiloben kanonis imgvar interp-
retirebas, rom advokats SeezRudos sag-
amoZiebo moqmedebis Catarebis ufleba. 
msgavs SemTxvevebs umeteswilad im dros 
vawydebiT, roca uZneldebaT, magaliTad, 
mtkicebulebaTa gamoTxovis da sagamoZie-
bo moqmedeba „amoRebas“ Soris zRvaris 
gavleba.

2014 wlis 1 seqtembers amoqmedebul-
ma cvlilebam - sagamoZiebo moqmedebis, 
Cxrekisa da amoRebis Catarebis uflebam 
(saqarTvelos sssk. |||-e muxli) TiTqosda 
gaamdidra braldebulisa da misi advoka-
tis procesualuri aRWurviloba, Tumca 
migvaCnia, rom erTi SexedviT advokatebs 
sagamoZiebo moqmedebebis Catarebis ufleba 
miecaT, magram am cvlilebiT mxaris mdgo-
mareoba kidev ufro damZimda.

sinamdvileSi, braldebulebsa da maT ad-

vokatebs miecaT ara sagamoZiebo moqmedebis 
Catarebis, aramed mxolod sagamoZiebo mo-
qmedebis iniciativis wamoyenebis ufleba. 
kanoniT gaTvaliswinebuli sagamoZiebo mo-
qmedebis Casatareblad man unda mimarTos 
mosamarTles, romlis ganCinebis safuZvel-
ze sagamoZiebo moqmedebis Catarebis ufle-
ba eniWeba gamomZiebels, romelic am saqmes 
ar iZiebs. amave kodeqsis 120-e muxlSi Se-
tanili cvlilebis mixedviT, dacvis mxaris 
Suamdgomlobis safuZvelze Catarebuli 
Cxrekisas amoRebuli nivTis Tu dokumentis 
pirveladi gamokvlevis uflebiT ara dac-
vis, aramed braldebis mxare sargeblobs. 
metic, 2014 wlis 1 seqtembers Zaladakargu-
lad gamocxadda sssk. 84-e muxli - Sesuli 
cvlilebiT dacvis mxares CamoerTva sagam-
onakliso uflebac, romlis mixedviTac mas 
SeeZlo sasamarTloSi damatebiT waredg-
ina erTi mtkicebuleba, romelic gansa-
kuTrebiT mniSvnelovani iyo braldebulis 
interesebisaTvis. am cvlilebiT, dacvis 
mxares es uflebac moespo. amasTan, aRniS-
nulma cvlilebebma gamoiwvia sxva, dacvis 
mxarisaTvis negatiuri Sedegebi procesua-
lur uflebebTan mimarTebaSi, kerZod:

1. dacvis mxare damoukideblad veRar 
Caatarebs verc erT im sagamoZiebo moqmede-
bas, romlisTvisac mosamarTlis ganCinebaa 
saWiro. mniSvnelovania, rom am SemTxvevaSi 
sakiTxi mxolod Cxrekas da amoRebas ar 
exeba. es imas niSnavs, rom braldebuls da 
mis advokats CamoerTvaT ufleba Caataron 
sagamoZiebo moqmedeba mosamarTlis gan-
Cinebis safuZvelze da es ufleba gadaeca 
gamomZiebels. am SemTxvevaSi dacvis mx-
aris roli mxolod sagamoZiebo moqmedebis 
inicirebaSi gamoixateba.

2. marTalia aseT sagamoZiebo moqmedebas 
atarebs gamomZiebeli, romelic ar awar-
moebs gamoZiebas am saqmeze, Tumca logikas 
moklebulia mtkiceba da molodini imisa, 
rom gamomZiebeli, romelic imave uwyebis 
TanamSromelia, sakuTari kolegis sawinaaR-
mdegod imoqmedebs.

3. am fonze, dacvis mxarisaTvis sag-
amonakliso uflebis CamorTmeva arRvevs 
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mxareTa Soris balanss, miT umetes maSin, 
rodesac braldebis mxare dacvis mxarisagan 
gansxvavebiT kvlav aRWurvilia gadaudebe-
li aucileblobis SemTxvevaSi da faruli 
sagamoZiebo moqmedebebis Catarebis ufle-
biT, rom araferi vTqvaT sistemaze, in-
formaciasTan wvdomaze, sxva sagamoZiebo 
moqmedebebis Catarebis SesaZleblobebis 
xarisxze da a.S.

sakuTriv is problema, rom relurad 
cvlileba ara sagamoZiebo moqmedebis, ar-
amed misi inicirebis uflebas iZleva, nak-
lebad mtkivneuli iqneba mxarisaTvis, Tu 
damkvidrebuli kvazi praqtika mtkiceb-
ulebaTa nebayoflobiT warmodgenisa da 
gadmocemis `amoRebad” monaTvlis Sesaxeb 
aRmoifxvreba. anu mxares, im SemTxvevaSi, 
Tu mas nebayoflobiT gadascemen saqmisaT-
vis mniSvnelobis mqone mtkicebulebas, ar 
unda dasWirdes aRniSnulis `amoReba” - vi-
naidan es moqmedeba gamomdinareobs mt-
kicebulis gadmomcemis nebidan, mas Tan ar 
axlavs raime saxis iZuleba. meores mxriv, 
gacilebiT daixvewa praqtika meore - bral-
debis mxarisaTvis im SemTxvevebSi, rode-
sac Cxreka-amoRebisas xdeba mtkicebulebis 
nebayoflobiT gadacema. mosamarTle aseT 

SemTxvevaSi Tavis gadawyvetilebaSi (Tu 
mas mainc mimarTes sagamoZiebo moqmedebis 
kanonierad cnobis Sesaxeb) aRniSnavs, rom 
aseT sagamoZiebo moqmedebas ar Wirdeba 
mosamarTlis mier kanonierad cnoba, radgan 
adgili hqonda nivTis Tu dokumentis nebay-
oflobiT gadacemas. kargi iqneboda, Tu am 
mimarTulebiT praqtika dacvis mxaris sa-
sargeblodac daixveweboda. 

aqedan gamomdinare, SegviZlia dava-
skvnaT, rom marTalia saproceso kanonmde-
blobis dRevandeli versia ufro daxvewil-
ia ZvelTan SedarebiT, igi xels uwyobs 
SejibrebiTobis principis ganviTarebas da 
dacvis uflebis xarisxis amaRlebas, magram 
Tu braldebulsa da mis advokats ar eqne-
baT braldebis uflebebTan miaxloebuli, 
analogiuri saproceso uflebamosile-
ba, SeuZlebeli gaxdeba dacvis mxarem sa-
samarTloSi Tanabari konkurencia gauwios 
braldebis mxares. es ki samarTalwarmoebis 
procesze udavod negatiurad aisaxeba da 
garda imisa, rom ver gamoricxavs ukanono 
da arasamarTliani ganaCenebis arsebobas, 
mniSvnelovan Crdils miayenebs qveynis de-
mokratiul imijs.
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SOME PROBLEMS IN IMPLEMENTATION 
OF JUSTICE CAUSED BY LEGISLATIVE 
CHANGES

Mamuka Mdinaradze
Doctor of Law,
Managing partner of “Mdinaradze and partner lawyers” LTD,
Chairman of A (N)“Alliance of Advocates”

RESUME

Key words: 
JUSTICE, PROCEEDING, OMISSIONS

The paper deals with a new right of the defense 
side in defense right assurance system-to conduct in-
vestigation actions search and seizure and with the 
deprivation of the exceptional right to the defense 
side-to submit one additional evidence during the 
process. 

Current legislative practice, as well as relevant 
logic analysis of changes in Procedural Law proceed-
ing from this practice, give basis to conclude, that ac-
tually the right given to the defense side to conduct 
investigation actions search and seizure represents 
the right to initiate these actions. Moreover, changes 
were followed by other accompanying problems:

Defense side will not be able to independently 
conduct any investigation works, which need to be 
decided by judge, in this case it is not related only to 
the search and seizure. It implies that the defendant 
and his lawyer are deprived the right to conduct in-
vestigation works on the basis of judge’s decision and 

this right was given to the investigator. In this case, 
the role of the defense side is not reflected only in the 
initiation of investigation works.

Despite the fact, that such investigation works 
are conducted by the investigator, who does not in-
vestigate the given case, though it is illogical to assert 
that the investigator, being the employee of the same 
body, will act against his own colleague.

Against this background, deprivation of the ex-
ceptional right to the defense side breaks the balance 
between the parties, especially when the prosecution 
still bears the right to conduct investigation works in 
case of urgent necessity unlike the defense side, not 
to say anything about the system, access to the infor-
mation, the quality of ability to conduct other investi-
gation works etc.

Ultimately, the said imbalance essentially ham-
pers the implementation of the right, objective, fair 
and dynamically developed justice.
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ramdenime rekomendacia 

marTlmsajulebis aRsrulebis 

efeqtianobisaTvis

zurab Wyonia
a(a)ip samarTlis mecnierTa kavSiris Tavmjdomare, 
kavkasiis saerTaSoriso universitetis asistent-profesori, 
saerTaSoriso samecniero Jurnal 
„samarTali da msoflio”-s mTavari redaqtori, 
evropis universitetis samarTlis samecniero-kvleviTi institutis 
mecnier-TanaSromeli

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, aRsruleba 

I. sasamarTlo 
gadawyvetilebis aRsrulebis 
socialurekonomikuri 
mniSvneloba 

winamdebare statia gaxlavT mokrZaleb-
uli mcdeloba Tanamedrove samyaroSi saa-
Rsrulebo warmoebis mniSvnelobis warmoCe-
nisa aRsrulebis meqanizmebis efeqtianobis 
mizniT.

Ubiius, ibi remodium _ ar arsebobs ufleba, 
Tu ar arsebobs misi efeqturi aRsrulebis 
meqanizmi. 

jon loki aRniSnavda, rom qveynis mmarT-
velma sazogadoebis mTeli Zala mxolod 
kanonebis aRsrulebisaken, agreTve, qveynisT-
vis garedan SesaZlo zianis Sesamcireblad Tu 
asacileblad da saxelmwifos Tavdasxmebisa 
da dapyrobebisagan dasacavad unda mimar-
Tos.1 kanonis aRsruleba ki warmoudgenelia 
saxelmwifoSi araefeqtiani saaRsrulebo 
meqanizmebis arsebobis pirobebSi.

sasamarTlo da sxva iurisdiqciis 
aqtebis aRsruleba msoflioSi da maT Soris 

1 Locke J., 1980. “Second Treatise of Government”, in Two 
Treatises of Government. Cambridge: Cambridge Univer-
sity Press, § 131.

saqarTveloSic saukuneebis manZilze mar-
Tlmsajulebis aqilevsis quslad rCeboda. 
aRsrulebis process ar eqceoda saTanado 
yuradReba. aRniSnulze isic metyvelebs, 
rom saaRsrulebo warmoeba mudmivad samo-
qalaqo procesis CrdilSi gaxldaT moq-
ceuli, rogorc sakanonmdeblo doneze,2 ise 
iuridiul mecnierebaSi. mimaCnia, rom swo-
rad am mizezis gamo qarTul iuridiul lit-
eraturaSi (maT Soris sabWoTa periodSic.) 
Zalzed mwiria Sromebi saaRsrulebo war-
moebaze. Cems xelT arsebuli informaciiT 
aRniSnul Temaze ar dacula arc erTi dis-
ertacia. miuxedavad am procesis didi mniS-
vnelobisa umaRles saswavlo dawesebule-
bebSi samarTlis fakultetebze ar eqceoda 
da arc exla eqceva saTanado yuradReba 
mis swavlebas da igi iSviaTad aris gaTval-
iswinebuli saswavlo programebSi calke 
sagnad. aqcenti ZiriTadad gadatanili iyo 
samarTliani sasamarTlo gadawyvetilebis 
gamotanaze. gaazrebul iqna ra aRsrulebis 

2 calke kanoni saaRsrulebo warmoebaTa 
Sesaxeb miRebul iqna mxolod 1999 wels. 
dReisaTvis ukve mimdinareobs muSaoba 
aRsrulebis kodeqsis proeqtze, rac xazs 
usvams aRsrulebis mniSvnelobas.
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udidesi mniSvneloba adamianis uflebaTa 
dacvis, agreTve saxelmwifos ekonomikuri 
da Sesabamisad politikuri ganviTarebis 
saqmeSi, mesame aTaswleulis dawyebisTanave 
am procesisadmi damokidebuleba arsebi-
Tad Seicvala. „sasamarTlo gadawyvetile-
bebis aRsruleba msoflioSi mniSvnelovani 
samarTlebrivi procesi gaxda. XXI sauku-
nis dadgomasTan erTad ekonomika dacemas 
ganicdis da rodesac ekonomika mZime dRe-
Sia, klientebs ufro metad, vidre odesme, 
sWirdebaT valis amoReba da sasamarTlo 
gadawyvetilebebis aRsruleba, raTa maTi 
biznesi sicocxlisunariani (konkurentu-
nariani) iyos.“3 

demokratiul saxelmwifoSi sabazro 
ekonomikis pirobebSi qveynis ekonomiuri 
ganviTareba da moqalaqeTa socialur _ 
ekonomiuri mdgomareoba srulad damokide-
bulia saaRsrulebo sistemis efeqturo-
baze. Sesabamisad, warmoebisa da sxva nebi-
smieri biznesis efeqturobac gamarTuli 
saaRsrulebo meqanizmebis arsebobis pirda-
pir proporciulia.4 

sasamarTlosa da sxva organoebis mier 
gamocemuli aqtebis aRsruleba warmoadgens 
samarTlebrivi praqtikis umniSvnelovanes 
adgils, sadac srulad vlindeba samarT-
lebrivi regulirebis efeqturobis mTeli 
meqanizmi, rac, faqtobrivad, TavisTavad 
gaxlavT procesis monawile, rogorc adami-
anis, ise nebismieri formis organizaciebis 
uflebebis realizaciis uzrunvelyofis 
erTaderTi saSualeba. 

„iZulebiTi aRsrulebis samarTali yov-
elTvis unda Seesabamebodes sazogadoe-
briv-ekonomikur gamowvevebs imisaTvis, rom 
erTi mxriv, efeqtur instrumentad darCes 
da meore mxriv, movalis dacvis saWiroeba 
ar ugulvebelyos.“5 

3 Brown j., 2009. Judgment Enforcement James. Law 
and Business, Aspen Purblishers Walters Kluwer, 
third edition, preface. 

4 Wyonia z., 2012. saaRsrulebo warmoebis 
subieqtebi. Jurnali „marTlmsajuleba da 
kanoni, 1 (12), gv. 119.

5 SuSke v., 2009. saaRsrulebo samarTali. 
gamomcemloba siesta, gv.64.

II.  evropis sasamarTlo 
aRsrulebis mniSvnelobaze 

adamianis uflebaTa dacvis evropuli 
konvenciis me-6 muxlis (samarTliani sa-
samarTlos ufleba) 1-li punqtis 1-li wina-
dadebis Sesabamisad, „samoqalaqo uflebaTa 
an movaleobaTa gansazRvrisas an wardgeni-
li nebismieri sisxlissamarTleblivi bral-
debis samarTlianobis gamorkvevisas yvelas 
aqvs gonivrul vadaSi misi saqmis samar-
Tliani da saqveyno ganxilvis ufleba kan-
onis safuZvelze Seqmnili damoukidebeli 
da miukerZoebeli sasamarTlos mier.“6

evropis sasamarTlo Tavis gadawyvetile-
baSi saqmeze _ hornsbi saberZneTis winaaRm-
deg _ ganmartavs Semdegs:

`arsebuli precedentuli samarTlis 
Sesabamisad, me-6 muxlis 1-li paragrafi 
yvelas aZlevs uflebas, daicvas Tavisi 
samoqalaqo uflebebi da valdebulebebi 
sasamarTloSi. am TvalsazrisiT es para-
grafi” sasamarTlos mier saqmis ganxilvis” 
uflebas amkvidrebs. am uflebis erT-erTi 
aspeqtia samoqalaqo samarTalwarmoebis 
ufleba. aRsaniSnavia, rom es ufleba ar 
iqneba realizebuli, Tu wevri saxelmwifos 
Sida samarTleblivi sistema imis saSuale-
bas iZleva, rom saboloo da savaldebulo 
gadawyvetileba romelime erTi mxaris in-
teresebis sazianod Seusrulebeli darCeba. 
warmoudgeneli iqneboda, rom konvenciis 
me-6 muxli detalurad adgendes procedu-
rul garantiebs, romlebic davis mxareebi-
sTvis unda iyos misawvdomi, anu samarTlian, 
sajaro da droul samarTalwarmoebas 
iTxovdes ise, rom ar gulisxmobdes sa-
samarTlo gadawyvetilebebis aRsrulebas. 
me-6 muxlis iseTi interpretacia, rom igi 
mxolod sasamarTlos xelmisawvdomobas da 
samarTalwarmoebas gulisxmobs, sabolood 
iseT Sedegebs gamoiRebda, rac Seusabamo 
iqneboda kanonis uzenaesobis principTan, 
romlis dacvac wevrma saxelmwifoebma iki-

6 adamianis uflebaTa da ZiriTad Tavi suflebaTa 
dacvis konvencia (ofici aluri Targmani), 
romi 1950 wlis 4 noemberi, 2008, 11. adamianis 
uflebaTa sferoSi ZiriTadi saerTaSoriso 
samarTlebrivi aqtebis kre buli.

z
u
r

a
b
 W

y
o

n
i
a



100 #2,  2015 samarTali da msoflio 

sres, rodesac maT konvenciis ratificire-
ba moaxdines. sasamarTlo gadawyvetilebis 
aRsruleba ganxiluli unda iyos, rogorc 
me-6 muxliT moazrebuli “marTlmsajulebis 
warmoebis” ganuyofeli nawili; ufro met-
ic, sasamarTlom aRiara es principi samar-
Talwarmoebis vadebTan dakavSirebiT”.7 

evropis sasamarTlo gadawyvetilebaSi 
saqmeze _ dadiani da maCabeli saqarTvelos 
winaaRmdeg _ aRniSnavs, rom „konvenciis 
me-6 muxliT garantirebuli sasamarTlo 
ganxilvis ufleba iluzoruli iqneba, Tu 
xelSemkvreli mxaris samarTlebivi sistema 
dauSvebda, rom sasamarTlo gadawyvetile-
bebi ar aRsruldes romelime erTi mxaris 
interesebis sazianod“.8

gadawyvetilebaSi saqmeze _ Sps IZA da 
makariZe saqarTvelos winaaRmdeg _ evro-
pis sasamarTlom ganacxada, rom samar-
Tliani sasamarTlos ufleba aseve mo-
icavs mavaldebulebeli sasamarTlo 
gadawyvetilebebis aRsrulebas. es ufleba 
ar iqneba realizebuli, Tu saxelmwifos 
erovnuli samarTleblivi sistema imis sa-
Sualebas iZleva, rom saboloo sasamarT-
lo gadawyvetilebebi ar aRsruldes 
romelime mxaris interesebis sazianod. 
nebismieri sasamarTlos mier miRebuli 
gadawyvetilebis aRsruleba `marTlmsa-
julebis” ganuyofel nawilad unda moi-
azrebodes, rogorc amas konvenciis me-6 
muxli moiTxovs.9

imave gadawyvetilebaSi adamianis ufle-
baTa evropulma sasamarTlom ganmarta Sem-
degi: „sasamarTlo, precedentul samarTal-
ze miTiTebiT aRniSnavs, rom ganmcxadeblis 
mimarT mis sasargeblod gamotanili gad-
awyvetilebis aRsrulebis SeuZlebloba 
warmoadgens sakuTrebiT mSvidobianad 
sargeblobis uflebaSi Carevas, rogorc es 
№1 damatebiTi oqmis 1-li muxlis pirvel 

7 evropis sasamarTlos gadawyvetileba saq-
meze hornsbi saberZneTis winaaRmdeg, ECtHR 
19/03/1997 w.; # 107/1995/613/701.

8 evropis sasamarTlos gadawyvetileba 
saqmeze dadiani da maCabeli saqarTvelos 
winaaRaamdeg, 12/07/2012 w., ganacxadi 8252/08.

9 Sps IZA da makariZe saqarTvelos winaaRmdeg, 
27/12/2005 w., ganacxadi 28537/02.

winadadebaSia Camoyalibebuli.“10 
gamomdinare zemoaRniSnulidan unda 

davaskvnaT, rom samarTliani sasamarT-
los uflebaSi moiazreba sasamarT-
lo gadawyvetilebis aRsrulebac da 
gadawyvetilebis aRusrulebloba unda mi-
viCnioT adamianis uflebaTa dacvis evro-
puli konvenciis me-6 muxlis 1-li nawilis 
darRvevad, Sesabamisad samarTliani sa-
samarTlos uflebis darRvevad. amasTan 
sasamarTlo gadawyvetilebis aRusrule-
bloba unda ganvixiloT gadawyvetilebis 
pirveli protokolis 1-li muxliT garan-
tirebuli sakuTrebiT mSvidobiani sarge-
blobis uflebis darRvevad.

III  saqarTvelos uzenaesi 
sasamarTlo aRsrulebis 
mniSvnelobaze

aRsaniSnavia, rom aRsrulebis mniSvn-
elobaze saqarTvelos uzenaes sasamarTlos 
mis ramdenime gadawyvetilebaSi gakeTebuli 
aqvs sakmaod saintereso da yuradsaRebi 
ganmartebebi. saqarTvelos uzenaesi sa-
samarTlos administraciul da sxva kate-
goriis saqmeTa palata 2008 wlis 17 dekembris 
gadawyvetilebis (saqme N bs-325-316 (k-08) 
samotivacio nawilSi aRniSnavs, rom «samar-
Tliani sasamarTlos» ufleba moicavs ara 
marto sasamarTlosadmi mimarTvis, saqmis 
sajaro da samarTliani ganxilvis, sakiTxis 
gonivrul vadebSi gadawyvetis uflebebs, 
aramed gadawyvetilebis aRsrulebis ufle-
basac. sasamarTlo gadawyvetilebis aRus-
rulebloba uTanabrdeba sasamarTlosadmi 
mimarTvis uflebis arcnobas imdenad, ram-
denadac igi moCvenebiTs xdis sasamarTlo-
sadmi xelmisawvdomobas da pirs arTmevs am 
uflebiT sargeblobis yvelanair praqtikul 
saSualebas. sasamarTlo gadawyvetilebis 
aRsrulebis ufleba, rogorc «samarTliani 
sasamarTlos» uflebis elementi, daculi 
da aRiarebulia agreTve saqarTvelos kon-
stituciis 82-e muxlis me-2 punqtiT, rom-
lis mixedviTac «sasamarTlos aqtebi saval-

10 Sps IZA da makariZe saqarTvelos winaaRmdeg, 
27/12/2005 w., ganacxadi 28537/02.
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debuloa yvela saxelmwifo organosa da 
pirisaTvis qveynis mTel teritoriaze».11 

saqarTvelos uzenaesi sasamarT-
los administraciul da sxva kategori-
is saqmeTa palatis 2007 wlis 10 ivlisis 
gadawyvetilebis (saqme # bs-49-47(ks-07)) 
samotivacio nawilSi aRniSnulia, rom „sa-
samarTlo axorcielebs ra saxelmwifo xe-
lisuflebis gansakuTrebul funqcias – 
marTlmsajulebas, saxelmwifos saxeliT 
dadgenili gadawyvetilebis kanonier ZalaSi 
Sesvla gulisxmobs mis upirobo da savalde-
bulo Sesrulebas. moqmedi kanonmdeblobiT 
sasamarTlo aqtebis aRsrulebis kompeten-
cia ar aris sasamarTlo sistemis iuris-
diqcia, igi ganekuTvneba aRmasrulebeli 
xelisuflebis uflebamosilebas, xolo, 
Tavis mxriv, sasamarTlo gadawyvetilebis 
aRusrulebloba usagnos xdis saaRsrule-
bo warmoebas, rasac Sedegad mosdevs sax-
elmwifoebrivi TvalsazrisiT mZime Sedegi 
_ marTlmsajulebis aRusrulebloba, ma-
Sin roca, jerovani da efeqturi marTlm-
sajuleba miiRweva ara oden sasamarTlos 
mier konkretuli konfliqtebis gadawyve-
tis, aramed kanonier ZalaSi Sesuli sa-
samarTlo aqtebis kanonSesabamisi, drouli 
aRsrulebis uzrunvelyofiT.12

zemoaRniSnuli ganmartebebidan gamom-
dinare unda davaskvnaT, rom sasamarTlo 
aqtebis aRusrulebloba aris saqarTvelos 
konstituciis, kerZod, 82-e muxlis me-2 pun-
qtis darRveva. amasTan sasamarTlo aqtebis 
aRusrulebloba unda Sefasdes marTlmsa-
julebis aRsrulebaze uaris Tqmad. 

mimaCnia, rom erT-erT mizezi imisa, rom 
saqarTveloSi sasamarTlos aqtebis aR-
sruleba kvlav mniSvnelovan problemad 
rCeba gaxlavT sasamarTlos aqtebis aRus-
ruleblobisaTvis kanonmdeblobiT gansaz-
Rvruli araadekvaturi pasuxismgeblobebi 

11 saqarTvelos uzenaesi sasamarTlos adminis-
traciul da sxva kategoriis saqmeTa palatis 
gadawyvetileba, 17.2008. (saqme N bs-325-316 (k-08).

12 saqarTvelos uzenaesi sasamarTlos adminis-
traciul da sxva kategoriis saqmeTa palatis 
gadawyvetileba 10.2007. gadawyvetileba (saqme 
# bs-49-47(ks-07). 

da vfiqrob, rom unda moxdes maTi sagrZno-
blad gamkacreba. 

IV. sasamarTlo gadawyvetilebis 
saTanado da efeqturi 
aRsrulebis mniSvneloba 
efeqtiani da sando 
marTlmsajulebis 
sistemis Camoyalibebis 
xelSewyobisaTvis

evropis adamianis uflebaTa dacvis kon-
venciis me-13 muxlis Tanaxmad, „yvelas, vi-
sac daerRva am konvenciiT gaTvaliswinebuli 
uflebebi da Tavisuflebebi, unda hqondes 
samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es dar-
Rveva Caidinos pirma, romelic samsaxurebriv 
uflebamosilebas axorcielebda.“13

2001 wlis wlis 4 da 5 oqtombers mos-
kovSi evropis iusticiis ministrTa kon-
ferencia gaimarTa. miiRes rezolucia: “sa-
samarTlos gadawyvetilebebis efeqturi 
aRsrulebis uzrunvelsayofad zogadi mid-
gomebisa da meqanizmebis idenTificireba“. 
konferencia SeTanxmda Semdegze: „saxelmwi-
foebis mier sasamarTlo gadawyvetilebebis 
saTanado da efeqturi aRsruleba uaR-
resad mniSvnelovania saxelmwifoebSi efeq-
turi da sando marTlmsajulebis sistemis 
Camoyalibebis xelSewyobisTvis.“14 Semdgom-
Si aRsrulebis Sesaxeb SemuSavda ori reko-
mendacia: 

1. „evropis sabWos ministrTa komitetis 
rekomendacia wevri saxelmwifoebisaTvis 
Rec 2003) 16 administraciuli samarTlis 
sferoSi miRebuli administraciuli da sa-
samarTlo gadawyvetilebebis aRsrulebaze 
(miRebulia ministrTa komitetis 851 Sex-
vedraze, romelic 2003 wlis 9 seqtembers 
gaimarTa.);

13 adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis konvencia (ofici aluri 
Targmani), romi 1950 wlis 4 noemberi, 2008, 
11. adamianis uflebaTa sferoSi ZiriTadi 
saerTaSoriso samarTlebrivi aqtebis 
krebuli.

14 me-3 rezolucia sasamarTlo gadawyve-
tilebebis efeqturi aRsrulebis xelSe-
wyobaze, evropis iusticiis ministrTa 24-e 
konferencia, 2001 wlis oqtomberi.
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2. „evropis sabWos ministrTa kometi-
tis rekomendacia wevri saxelmwifoebisT-
vis Rec (2003) 17 miRebuli sasamarTlo gad-
awyvetilebebis aRsrulebaze (miRebulia 
ministrTa komitetis 851 Sexvedraze, ro-
melic 2003 wlis 9 seqtembers gaimarTa );15

CEPEJ-ma _ evropis saWos komitetma 
marTlmsajulebis efeqturobis sferoSi sa-
samarTlo gadawyvetilebebis aRsruleba Ta-
visi prioritetebis siaSi CarTo. 2009 wlis 
17 dekembers CEPEJ-ma aRsrulebis sferoSi 
evropis sabWos rekomendaciebis efeqturad 
aRsrulebis mizniT saxelmZRvanelo direq-
tivebi SeimuSava16 

direqtivebSi ganmartebulia, rom bevr 
saxelmwifoSi ZiriTadad ori problemis ar-
seboba gamoikveTa:

•	 mxareebis mier aRsrulebis proce-
durebis arakeTilsindisierad gamo-
yeneba da marTlmsajulebis proce-
sis gaWianureba; 

•	 kerZo formebis Camoyalibebis riski, 
Tu aRsrulebis procesi araefeqtu-
ria.17 

evropis sabWom gansaxilvelad wardge-
nili saqmeebis didi raodenobis gamo “sa-
precedento gadawyvetilebebis” koncefcia 
danerga. rekomendaciaSi Rec (2004)6 ministr-
Ta komitetma ganacxada Semdegi: “rodesac 
miRebuli gadawyvetileba erovnuli kanon-
mdeblobis an praqtikis (sapilote saqme) 
struqturul an zogad naklovanebebze 
miuTiTebs da sasamarTloSi gansaxilvelad 
wardgenilia, an, savaraudod, waredgineba 
didi raodenobis saqmeebi, romlebic imave 
sakiTxs Seexeba (`ganmeorebiTi saqmeebi”), 
mopasuxe saxelmwifo valdebulia, uzrun-
velyos potenciuri ganmcxadeblebisaTvis 

15 ixileT danarTi: evropis sabWos mini-
strTa komitetis rekomendacia wevri 
saxelmwifoebisTvis Rec (2003) 17 miRebuli 
sasamarTlo gadawyvetilebebis aRsrulebaze 
(miRebulia ministrTa komitetis 851 
Sexvedraze, romelic 2003 wlis 9 seqtembers 
gaimarTa).

16 ixileT danarTi: CEPEJ-is saxelmZRvanelo 
direqtivebi aRsrulebis sferoSi evropis 
sabWos rekomendaciebis efeqturad aRsrule-
bis mizniT, CEPEJ (2009) 11 REV.

17 CEPEJ direqtivebi (2009) nawili 15, 23.

Sesabamisi efeqturi samarTleblivi meqa-
nizmis xelmisawvdomoba, romelic maT mis-
cems SesaZleblobas, erovnul doneze mim-
arTon sasamarTloebs.18 

evropis sasamarTlo saqmeSi _ broniovski 
poloneTis winaaRmdeg _ ganmartavs: „imave 
konteqstSi, sasamarTlos surs yuradRebis 
gamaxvileba ministrTa komitetis 2004 wlis 
12 maisis rekomendaciaze (Rec(2004)6), ro-
melic Sidasaxelmwifoebrivi samarTle-
blivi meqanizmebis gaumjobesebas Seexeba. 
am rezoluciaSi xazgasmulia, rom saxelm-
wifoebs, garda imisa, rom konvenciis me-
13 muxliT ekisrebaT valdebuleba uz-
runvelyon, rom piris saCivari ganixilon 
erovnul doneze arsebuli efeqturi sa-
samarTlo institutis mier, maT aseve gaaC-
niaT darRvevebis gamomwvevi mizezebis aR-
mofxvris zogadi valdebuleba. garda amisa, 
imis gaTvaliswinebiT, rom erovnul doneze 
arsebuli samarTleblivi meqanizmebis gaum-
jobeseba, gansakuTrebiT ki iseTi saqmeebis 
ganxilvis meqanizmebisa, romlebic erTi da 
imave mizezebiTaa ganpirobebuli, xels Seu-
wyobs sasamarTlos gansaxilvelad wardge-
nili ganacxadebis raodenobis Semcirebas. 
ministrTa komiteti rekomendacias aZlevs 
wevr saxelmwifoebs, gaiTvaliswinon sa-
samarTlos gadawyvetilebebi, romlebic 
erovnul kanonmdeblobasa da praqtikaSi 
arsebul struqturuli an zogadi xasia-
Tis naklovanebebis arsebobaze miuTiTeben. 
saWiroebis SemTxvevaSi gadasinjon an Seqm-
nan efeqturi samarTleblivi meqanizmebi, 
raTa Tavidan iqnas acilebuli sasamarT-
losTvis msgavsi problemebiT gamowveuli 
ganacxadebis wardgena.“19

rogorc 2004 wlis 12 maiss ministrTa 
komitetis mier miRebuli evropis sabWos 
rekomendaciaSi Rec (2004)6 da naSromSi ze-
moT moyvanil evropis sasamarTlos gad-
awyvetilebebSi aRiniSna, evrosabWos wevr 

18 2004 wlis 12 maiss ministrTa komitetis mier 
miRebuli evropis sabWos rekomendacia Rec 
(2004)6 wevri saxelmwifoebisTvis erovnuli 
samarTleblivi meqanizmebis gaumjobesebis 
Taobaze.

19 broniovski poloneTis winaaRmdeg, 22/06/2004 
w., ganacxadi 31443/96.
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saxelmwifoebs samarTlebrivi meqanizme-
bis gaumjobesebis valdebulebas akisrebs. 
adamianis uflebaTa evropuli sasamarT-
los ganmartebiT, yvela saxelmwifos eva-
leba samarTlis sistemis srulyofa, raTa 
sasamarTloebs mieces adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli kon-
venciis me-6 muxlis pirveli punqtiT dad-
genili moTxovnebis Sesabamisad moqmedebis 
saSualeba, maT Soris, saqmis „gonivrul 
vadaSi“ ganxilvis SesaZlebloba.20 Sesabam-
isad, saqarTvelos, rogorc evrosabWos 
wevri saxelmwifos, valdebulebac efeq-
tiani samarTlebrivi meqanizmebis Seqmna 
gaxlavT. sworad amitom „saqarTvelos ada-
mianis uflebaTa dacvis erovnuli strate-
giis (2014-2020 wlebisTvis)“ adamianis 
uflebebis uzrunvelyofis principebis 
Sesabamisad, „adamianis uflebis realize-
ba darRveuli uflebis aRdgenis efeqtiani 
meqanizmebisa da saSualebebis arsebobas 
gulisxmobs. amdenad, saxelmwifoSi unda 
arsebobdes saTanado samarTlebrivi da in-
stituciuri CarCo, romelic adamians dar-
Rveuli uflebis aRdgenis SesaZleblobas 
miscems.“ erovnuli strategiis me-2 muxl-
Si ki miznad dasaxulia „efeqtiani marTlm-
sajulebis sistemis Camoyalibeba, romlis 
farglebSic sxva saproceso uflebebTan 
erTad maqsimalurad iqneba garantire-
buli samarTliani sasamarTlo ganxilvis 
ufleba. am miznis miRweva SesaZlebelia sa-
samarTlo sistemis farTomasStabiani re-
formis ganxorcielebiT, romelic moicavs 
rogorc mosamarTleebis damoukideblo-
bis garantiebis Seqmnas, ise efeqtiani ga-
moZiebisa da samarTalwarmoebis sistemis 
Camoyalibebas.“21 

saqarTveloSi samoqalaqo samarTalwar-
moebis gaumjobesebis mizniT araerTi mniS-
vnelovani cvlilebebi ganxorcielda, Tum-

20 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 236 www.ombudsman.ge

21 saqarTvelos parlamentis 2014 wlis 30 apr-
ilis dadgenileba „saqarTvelos adamianis 
uflebaTa dacvis erovnuli strategiis (2014-
2020 wlebisTvis)“damtkicebis Sesaxeb N2315-IIs.

ca samoqalaqo samarTalwarmoebaSi kvlav 
mravali xarvezia dagrovili.

marTlmsajulebis sferoSi ganxor-
cielebuli reformebis miuxedavad, sa-
samarTlo sistemaSi arsebul naklovane-
bebze saqarTvelos saxalxo damcvelis 
araerT angariSSia miTiTebuli. winamde-
bare angariSSic 2013 wels gamovlenili 
ZiriTadi tendenciebia gadmocemuli. ker-
Zod, sasamarTlo procesebis monitoringis 
Sedegad gamovlenili xarvezebis analizi, 
sasamarTlos mier gadaudebeli aucile-
blobiT Catarebuli sagamoZiebo moqmede-
bebis kanonierebis Semowmebisas arsebuli 
problemebi, dasabuTebuli gadawyvetilebis 
miRebis, mxareTa Tanasworobisa da Seji-
brobiTobis principis darRvevebi, swrafi 
marTlmsajulebisa da udanaSaulobis pr-
ezumfciis darRvevis faqtebi da sasamarT-
los gadawyvetilebis aRsrulebisas warmo-
qmnili problemebi.22

adamianis uflebaTa evropuli sasamarT-
los oficialuri statistikis Tanax-
mad, 2012 wlamde saqarTvelos winaaRm-
deg gamotanili 55 gadawyvetilebidan 37 
gadawyvetilebaSi dadginda samarTliani 
sasamarTlos uflebis darRveva. am ZiriTa-
di uflebis darRvevis maRali maCvenebeli 
miuTiTebs, rom saerTo sasamarTloebis 
mier marTlmsajulebis da gansakuTrebiT, 
sisxlis samarTlis marTlmsajulebis 
ganxorcielebis procesSi samarTliani sa-
samarTlos garantiebis dacva qveynis Sida 
doneze reformebs da uflebebis uzrunve-
lyofis qmediT meqanizms saWiroebs.23 

saqarTvelos saxalxo damcvelis 2013 
wlis angariSSi saqarTveloSi adamianis 
uflebaTa da TavisuflebaTa dacvis md-
gomareobis Sesaxeb naTqvamia, rom 2013 
wlis saangariSo periodSi saqarTvelos 
saxalxo damcvels aqtiurad mimarTavdnen 

22 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da 
TavisuflebaTa dacvis mdgomareobis Sesaxeb, 
2013 w., gv. 237 www.ombudsman.ge

23 (saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 236 www.ombudsman.ge
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moqalaqeebi maT sasargeblod miRebuli 
sasamarTlo gadawyvetilebebis aRusrule-
blobisa da maTi uflebebis darRvevis 
faqtebTan dakavSirebiT.24 

 
V. samarTalwarmoebis 

gaWianureba, rogorc 
marTlmsajulebis aRsrulebis 
problema 

aRsrulebis sferoSi evropis sabWos 
rekomendaciebis efeqturad aRsrulebis 
mizniT, saxelmZRvanelo direqtivebis 
Tanaxmad, erT-erT ZiriTad problemad mar-
Tlmsajulebis procesis gaWianureba iqna 
miCneuli. evropis sasamarTlo, rogorc 
zemoT aRiniSna, sasamarTloSi saqmis ara-
gonivrul vadaSi ganxilvas miiCnevs ev-
rokonvenciis me-6 muxlis darRvevad. „me-
6 muxlis 1-li punqtiT garantirebulia 
ufleba, rom gonivrul vadaSi Catardes sa-
samarTlo ganxilva. es ufleba emsaxureba 
Semdeg miznebs:

•	 daicvas mxareebi samarTlebrivi 
proceduris gaumarTlebeli gaWi-
anurebisagan; 

•	 ganxorcieldes marTlmsajeleba is-
eTi dayovnebis gareSe, romelic Zirs 
uTxris misdami ndobas.25“

mosamarTleTa statusis Sesaxeb evro-
pis qartiis axsna-ganamartebebis 1. 6. pun-
qtis Tanaxmad, „saxelmwifo valdebulia, 
uzrunvelyos, rom mosamarTleebis gank-
argulebaSi iyos yvela aucilebeli saSu-
aleba maTTvis dakisrebuli funqciebis 
jerovnad Sesrulebis, gansakuTrebiT, 
saqmeTa gonivrul vadaSi ganxilvis mizniT. 
am valdebulebaze saxelmwifos pirdapiri 
miTiTebis gareSe, mosamarTleTa mier mova-
leobis SesrulebasTan dakavSirebul argu-
mentebs Zala daekargebodaT.”26

strasburgis sasamarTlos gancxadeb-
iT, erovnul sasamarTloebs evale-

24 iqve, gv. 277.
25 korkelia k., qurdaZe i., 2004. adamianis ufle-

baTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli konvenciis mixedviT. 
samosamarTleo swavlebis centri, gv.160, 161.

26 evropis qartia mosamarTleTa statutis Ses-
axeb, strasburgi, 1998 wlis 8-10 ivlisi.

baT, Seuqmnan mxareebs iseTi pirobebi, 
romelTa meSveobiT Tavidan iqneba ac-
ilebuli saqmis ganxilvis gaumarTle-
beli gaWianureba. amavdroulad, gansa-
kuTrebuli yuradRebis Rirsia adamianis 
uflebaTa evropuli sasamarTlos pozi-
cia „gonivruli vadis“ darRvevis ara-
sakmarisi personaliT gamarTlebasTan 
mimarTebaSi. kerZod, sasamarTlo ar izi-
arebs, arasakmarisi personalis an zogadi 
administraciuli xasiaTis sirTuleebis 
gamo „gonivruli vadis“ darRvevis gamar-
Tlebis SesaZleblobas. adamianis ufle-
baTa evropulma sasamarTlom daadgina, 
rom saxelmwifoebma unda uzrunvelyon da 
ganaxorcielon adekvaturi RonisZiebebi, 
raTa maTi sasamarTlo sistema iyos moqni-
li da efeqturi. adekvaturi RonisZiebe-
bi, SesaZloa, moicavdes da gulisxmobdes 
damatebiTi mosamarTleebisa da adminis-
traciuli personalis daniSvnas.27 

daskvna
kvlevis Sedegad SeiZleba davaskvnaT, 

rom qarTuli samoqalaqo samarTalwarmoe-
bis sitemaSi kvlav mravali xarvezia dag-
rovili, maT Soris, marTlmsajulebis aR-
srulebis kuTxiT. 

„saqarTvelos adamianis uflebaTa dac-
vis erovnuli strategiis (2014-2020 wlebi-
sTvis)“ da aseve evropis adaminis uflebaTa 
dacvis konvenciis me-13 muxlis Tanaxmad 
saqarTvelos valdebuleba efeqtiani mar-
Tlmsajulebis sistemis Camoyalibeba gax-
lavT. saqarTveloSi samoqalaqo samarTal-
warmoebis gansakuTrebiT aqtualuri 
problema sasamarTloSi saqmeTa ganxilvis 
da aRsrulebis gaWianurebaa, xolo aRniS-
nuli problemis erT-erT ZiriTadi mizezi 
sasamarTlos gadatvirTulobaa, rac saqme-
Ta gaxilvis da Sesabamisad, gadawyvetis 
xarisxze, anu marTlmsajulebis xarisxzec 
aisaxeba. 

27 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 253 www.ombudsman.ge
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Tanamedrove samyaroSi, msoflio eko-
nomikuri krizisis fonze marTlmsajulebis 
aRsrulebis uaRresad didi mniSvnelobis, 
saaRsrulebo davaTa da gadaxdiisuunaro-
bis saqmeTa specifikisa da mosamarTle-
Ta gadatvirTulobis gaTvaliswinebiT, 
am tipis davaTa ganxilvisas kanonierebis 
principis ukeT dacvisa da aRsrulebis 
efeqtianobis mizniT, gamovdivar Semdegi 
rekomendaciebiT:

1. saerTo sasamarTloebis sistemaSi Se-
moRebul iqnas „aRsrulebis mosamarTlis“, 
Tanamdeboba, romelic ganixilavs mxolod 
saRsrulebo warmoebis dros warmoSobil 
davebsa da gadaxdisuunarobis saqmeebs, 
rogorc samoqalaqo, ise administraciuli 
samarTalwarmoebis wesebiT davis sagnis 
mixedviT; 

2. saqalaqo sasamarTloebSi Seiqmnas 
calke aRsrulebisa da gadaxdisuunarobis 
saqmeTa kolegia;

3. saapelacio sasamarTloebSi da aseve 
uzenaes sasamarTloSi Seiqmnas calke aR-
srulebisa da gadaxdisuunarobis saqmeTa 
palatebi.

zemoT mocemuli rekomendaciebis gaT-
valiswineba erTian sistemaSi moaqcevs ka-
noniT gaTvaliswinebuli interesisa da 
uflebis dacvas. samarTliani sasamarTlos 
farglebSi ara mxolod gadawyvetilebis 
gamotanis, aramed am gadawyvetilebis aR-
srulebis pasuxismgeblobac moeqceva, rac 
xels Seuwyobs adamianis uflebebis srul-
fasovan dacvas da sainvesticio garemos 
gajansaRebas. Sesabamisad, mewarmeobis 
ganviTarebas, rac uciloblad sasikeTod 
aisaxeba qveynis ekonomikis zrda-ganviTa-
rebaze, aamaRlebs marTlmsajulebis efeq-
tianobas, misadmi sazogadoebriv ndobasa 
da pativiscemas. 

marTalia, „aRsrulebis mosamarTlis“ 
Tanamdebobis da Sesabamisi kolegiebisa Tu 
palatebis Camoyalibebas damatebiTi fi-
nansuri xarjebi daWirdeba, magram parla-
mentis mier dadgenilebiT damtkicebuli 
erovnuli strategis Sesabamisad, saxelmwi-
fos valdebulebac xom efeqtiani marTlm-
sajulebis sistemis da ara iafi marTlmsa-
julebis Seqmnaa.
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SEVERAL RECOMMENDATIONS 
FOR EFFECTIVENESS OF EXECUTION   
OF JUSTICE

Zurab Chkonia
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Assistant-Professor of the Caucasus International University, 
General editor of the international legal scientific journal “Law and The World”, 
Scientist-employee at the scientific research institute of the European University 

REZUME

Key words: 
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This paper analyses some problems and meaning 
of the judicial enforcement, in the view of legal aspect 
as well as in social-economic aspect. 

As a result of this research it is concluded that 
Georgian judicial system has a lot of blanks, also in 
terms of the enforcement. 

In the modern, in light with the world economic 
crisis, considering the high significance of the judicial 
enforcement, enforcement disputes, as well as speci-
ficity of insolvency disputes and overload of the judi-
ciary, dealing with such kind of cases it is recommend-
ed to introduce position of the “enforcement judge” 
and development of proper boards and chambers in 
order to apply the principle of legality and raise effec-
tiveness of the enforcement. The “enforcement judge” 

would hear only those cases which are evolved from 
enforcement disputes, insolvency cases, according to 
civil as well as administrative procedures, with regard 
to the subject of the dispute. That will assemble the 
legal interests and protection of the rights in one sys-
tem. The framework of Fair Trial will consist not only 
from decision making, but also from the responsibility 
to enforce the decision. That will promote the proper 
protection of human rights and improvement the at-
mosphere for investments, thus the development of 
industry, which will positively affect development of 
country’s economy and will raise the effectiveness of 
justice and increase faith and respect from the public 
toward judiciary. 

Notes:

1. Locke J., 1980. “Second Treatise of Government”, in Two Treatises of Government. Cambridge: 
Cambridge University Press, § 131. (ENG)

2. Brown j., Judgment Enforcement James. 2009. Law and Business, Aspen Publishers Walters Klu-
wer, third edition, preface. (ENG)

3. Chkonia Z. 2012. Subjects of the enforcement procedures. Journal “Justice and the law”, 1(12), 
p. 119. (GEO)

4. Shushke V., 2009. Enforcement Law. Publication Siesta, p. 64. (GEO)
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5. Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation), 
Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human 
Rights. (GEO)

6. Decision of the European Court on the Case Hornsbi v. Greece, ECtHR 19/03/1997. # 
107/1995/613/701. (GEO)

7. Decision of the European Court on the Case Dadiani and Matchabeli v. Georgia, 12/07/2012. 
Application 8252/08. (GEO)

8. Ltd IZA and Makaridze v. Georgia, 27/12/2005. Application 28537/02. (GEO)
9. Ibid. 
10. Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation), 

Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human 
Rights. (GEO)

11. Third resolution on supporting the effective enforcement of judicial decisions, 24th Conference of 
European Ministers of Justice, October 2001. (GEO)

12. See the annex: Recommendation of the European Committee of Ministers for the member states 
Re (2003) 17 taken on the enforcement of judicial decisions (Introduced on the 851th meeting of 
the Committee of Ministers, which took place on 9 September 2003). (GEO)

13. See annex: CEPEJ guideline directives on the effective enforcement of the European Council rec-
ommendations in the area of Enforcement, CEPEJ (2009) 11 REV. (GEO)

14. CEPEJ Directives (2009) part 15,23. (GEO)
15. Recommendation of the European Council taken by the Committee of Ministers on 12 May 2004 

Rec (2004) 6 on the improvement of national legal mechanisms for the member states. (GEO)
16. Broniovski v. Poland, 22/06/2004. application 31443/96. (GEO) 
17. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 236. (GEO) www.ombudsman.ge (GEO)
18. The Decree of Parliament of Georgia from 30 April 2014 on establishment of “The national strat-

egy of Georgia for the protection of human rights (for 2014-2020)” N2315-IIs. (GEO)
19. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 237. www.ombudsman.ge (GEO)
20. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 236. www.ombudsman.ge (GEO) 
21. Ibid. p. 277.
22. Korkelia K., Kurdadze I., 2004. International Law of Human Rights with Emphasis on the European 

. Convention on Human Rights (in Georgian), P.P. 160,161. (GEO)
23. European Charter on the Status of Judges, Strasbourg, 8-10 July 1998. (GEO)
24.  The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 253. www.ombudsman.ge (GEO) 
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konstituciur principebTan 

zogierTi Seusabamoba
 

manana mosuliSvili
samarTlis doqtori, 
grigol robaqiZis saxelobis universitetis
profesori, saswavlo departamentis ufrosi

sakvanZo sityvebi: 
marTlmsajuleba, sasamarTlo, konstitucia

marTlmsajuleba warmoadgens saxelm-
wifo saqmianobis formas, romelic saerTo 
sasamarTloebis mier maT kompetencias mi-
kuTvnebuli saqmeebis – sisxlis samarTlis 
danaSaulobaTa, samoqalaqo davebisa da 
sxva saxis saqmeTa ganxilvasa da gadawyvet-
aSi mdgomareobs.

marTlmsajuleba xorcieldeba kanoniT 
dadgenili procesualuri wesiT.

saqarTveloSi moqmedi konstituciis 
Tanaxmad, marTlmsajuleba xorcieldeba 
saerTo sasamarTloebis mier.1

rogorc cnobilia, principi warmoad-
gens zogadi xasiaTis debulebas, romelic 
gansazRvravs zogierTi samarTaldamcavi 
organos arsebiT mxares, mis moRvaweo-
bas da organizaciis safuZvlebs. samarT-
lis principebi, romlebic gansazRvraven 
samarTaldamcavi organoebis saqmianobas, 
Camoyalibebulia saqarTvelos konstitu-
ciasa da sxva normatiul-samarTlebriv 
aqtebSi.2

ganasxvaveben principebis sam saxes:
upirvelesi da mTavaria konstituci-

uri principi, romelic gansazRvravs yvela 

1 saqarTvelos konstitucia. 1995 wlis 24 agvis-
to (uaxlesi redaqciiT). 

2 avtorTa koleqtivi, samecniero redaqtori 
Rlonti g. 2008. kriminologia da samarT-
lebrivi sistema saqarTveloSi. Tbilisi, 
Tavi 22, gv. 409-410.

samarTaldamcavi organos saqmianobas; Sem-
degia calkeuli samarTaldamcavi organos 
moRvaweobis principi da bolos - proce-
sualuri principi, romelic ZiriTadad 
axasiaTebs sisxlis, samoqalaqo da adminis-
traciul process.

samarTaldamcavi organoebis saqmianobi-
sa da organizaciis principebs ganekuTvneba 
Semdegi principebi:

•	 kanoniereba;
•	  sasamarTlos damoukidebloba;
•	  marTlmsajulebis ganxorcieleba 

mxo lod sasamarTloebis mier;
•	  mosamarTleTa damoukidebloba;
•	  mosamarTleTa Tanasworuflebiano-

ba;
•	  kanonisa da sasamarTlos winaSe Ta-

nas  woruflebianoba;
•	  saqmeTa Riad ganxilva;
•	  samarTalwarmoebis ena;
•	  mxareTa SejibrebiToba da Tanaswor-

uflebianoba;
•	  udanaSaulobis prezumfcia;
•	  politikuri neitraliteti da a.S.
CamoTvlilTagan Tqveni yuradRebis 

gamaxvileba msurs principze, rom marTlm-
sajulebas axorcieleben mxolod saerTo 
sasamarTloebi, romlis mixedviTac, sa-
samarTlos garda, arc erT sxva organos 
ara aqvs ufleba ganaxorcielos marTlmsa-
juleba, anu ganixilos da gadawyvitos sisx-
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lisa da samoqalaqo da zogierT SemTxveva-
Si, administraciuli samarTlis saqmeebi.

rogorc cnobilia, marTlmsajuleba 
aris sasamarTlo xelisuflebis ganxor-
cielebis erT-erTi forma da mas samoqa-
laqo, administraciul da sisxlis samar-
TalwarmoebaTa meSveobiT axorcieleben 
mxolod saerTo sasamarTloebi.

saqarTvelos sisxlis samarTlis kod-
eqsis 44-e muxli _ sazogadoebisaTvis sa-
sargeblo Sroma; 72-e muxli _ sasjelisa-
gan gaTavisufleba; 73-e muxli _ sasjelis 
mouxdeli nawilis Secvla ufro msubuqi 
saxis sasjeliT; 98-e muxli _ sasjelis mox-
disagan pirobiT vadamde gaTavisufleba 
ewinaaRmdegeba marTlmsajulebis ganxor-
cielebis konstituciur princips. 

sisxlis samarTlis kodeqsis moce-
mul muxlebSi cvlilebebi Setanili iqna 
2005 wlis 28 dekembers #2619; 2008 wlis 
26 dekembers # 893; 2010 wlis 24 seqtem-
bers #3619; 2011 wlis 27 dekembers # 5626; 
2012 wlis 19 ivniss # 6504; 2013 wlis 13 
dekembers # 1796 da a.S. brZanebebebiT, ro-
gorc Cans, es is periodia, roca sasjelaR-
srulebis dawesebulebebi ver daikvexnidnen 
adamianis uflebaTa dacvis sakiTxebSi.

zemoxsenebul muxlebSi sasjelaR-
srulebisa da probaciis saministros ara 
mxolod dakisrebuli aqvs mosamarTlis 
uflebamosilebani, aramed am muxlebiT kon-
stituciis 83-e muxlis me-2 punqtis garda, 
romelic aRniSnavs, rom marTlmsajule-
bas axorcieleben saerTo sasamarTloebi, 
irRveva kidev erTi, metad mniSvnelovani 
konstituciuri principi, romelic moce-
mulia saqarTvelos moqmedi konstituciis 
84-e muxlis mexuTe punqtSi, rom `sasamarT-
los gadawyvetilebis gauqmeba, Secvla an 
SeCereba SeuZlia mxolod sasamarTlos ka-
noniT gansazRvruli wesiT”.

es moTxovna darRveulia. Tavad gansa-
jeT: sisxlis samarTlis kodeqsis 73-e 
muxlis pirveli nawilis Tanaxmad, saqarT-
velos sasjelaRsrulebisa da probaciis sa-
ministros adgilobriv sabWos SeuZlia nak-
lebad mZime danaSaulisaTvis Tavisuflebis 

aRkveTiT msjavrdebuls sasjelis moxdis 
dros misi yofaqcevis gaTvaliswinebiT 
Seucvalos sasjelis mouxdeli nawili 
ufro msubuqi saxis sasjeliT. amasTan, igi 
SeiZleba mTlianad an nawilobriv gaTavi-
sufldes damatebiTi sasjelis moxdisagan 
(garda qonebis CamorTmevisa).

amave muxlis mesame nawilis Tanaxmad, 
saqarTvelos sasjelaRsrulebisa da pro-
baciis saministros adgilobriv sabWos 
SeuZlia Tavisuflebis aRkveTiT msjavrde-
buls sasjelis moxdis dros misive Tanxmo-
biT Seucvalos sasjelis mouxdeli nawili 
sazogadoebisaTvis sasargeblo SromiT. am 
SemTxvevaSi ar gamoiyeneba am kodeqsis 44-e 
muxlis (garda pirveli da meore nawilebi-
sa) moTxovnebi. amasTanave msjavrdebuli 
SeiZleba mTlianad an nawilobriv gaTavi-
sufles damatebiTi sasjelis moxdisagan 
(garda qonebis CamorTmevisa).

SeiZleba amave muxlis sxva nawilebiT 
da sxva muxlebiT gaTvaliswinebuli mag-
aliTebis moyvanac, roca sasamarTlos mier 
miRebuli gadawyvetilebis Secvla, gauqmeba 
da a.S. SeiZleba moxdes ara sasamarTlos 
mier kanoniT dadgenili wesiT, aramed sam-
Tavrobo uwyebis adgilobrivi sabWos mier, 
riTac irRveva konstituciis 84-e muxlis 
mexuTe punqtSi gadmocemuli konstituci-
uri principi.

SeiZleba Cems oponentebs gauCndeT kiTx-
va, ki magram, Tuki am organos kanoniT aqvs 
dakisrebuli aRniSnuli uflebamosileba-
ni, maSin ras verCiT, isini xom ar arRveven 
kanonierebis princips. maT SeiZleba dav-
eTanxmoT kidec, magram TviTon kanonebia 
erTmaneTTan SeusabamobaSi da mec swored 
amaze vamaxvileb Tqvens yuradRebas.

yvelasaTvis cnobilia, rom Sidasaxelm-
wifoebrivi kanonebi sami saxisaa:

•	  konstituciuri kanonebi;
•	  organuli kanonebi da
•	  mimdinare anu Cveulebrivi kanonebi.
konstituciurs miekuTvneba TviTon 

konstitucia, romelsac nebismier qveyanaSi 
aqvs umaRlesi iuridiuli Zala. 

konstituciuria yvela is kanoni, 
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romelsac cvlilebebi an damatebebi Seaqvs 
konstituciaSi.

organulia yvela is kanoni, romelzedac 
TviTon konstitucia miuTiTebs, xolo dan-
arCeni kanonebia Cveulebrivi, anu mimdinare 
kanonebi, romlebsac kodeqsebi (garda saa-
rCevno kodeqsisa) miekuTvneba.

yvela kodeqsi unda Seesabamebodes kon-
stitucias da masTan koliziaSi ar unda mo-
diodes.

imisaTvis, rom es xarvezebi aRmoifx-
vras, mizanSewonilad migvaCnia:

•	  an es funqciebi darCes sasjelaR-
srulebisa da probaciis saministros 
masalebis Seswavlisa da momzadebi-

saTvis, magram saboloo jamSi, mimar-
Ton rekomendaciiT sasamarTlo or-
ganoebs dasamtkiceblad:

•	  an Cveulebriv, anu mimdinare kanoneb-
Si Setanili iqnas cvlilebebi da Se-
sabamisobaSi iqnas moyvanili konsti-
tuciasTan;

•	  an sakonstitucio sasamarTlom mi-
iRos gadawyvetileba konstituciis 
am aRiarebuli principebis konsti-
tuciidan amoRebis Taobaze;

vfiqrobT, saxezea marTlmsajulebis 
ganxorcielebaSi arsebuli seriozuli 
probleba, romelic aucileblad moiTxovs 
gadaWras.
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SOME INCONSISTENCIES 
WITH CONSTITUTIONAL PRINCIPLES

 
Manana MosuliSvili 
Doctor of Law, Professor of Grigol Robakidze University, 
Head of the Educational Department

REZUME

Key words: 
JUSTICE, COURT, CONSTITUTION

Justice is the form of state operaton which implies 
that the General Courts, within their competence, 
shall discuss and solve the cases - criminal offenses, 
civil disputes and other cases. 

According to the operative Constitution of Geor-
gia justice is administered by General Courts. 

According to several Articles of the Criminal Code 
of Georgia, these authorities are imposed to the Min-
istry of Corrections and Probation of Georgia, what 

violates not only the abovementioned principle of ju-
diciary, but also paragraph 5 of the Article 84 of the 
Constitution which states that the court decision can 
be cancelled, changed or suspended only by the court 
in line with the regulation determined by the law.

The author offers several suggestions to eliminate 
this problem.

Notes:

1. Constitution of Georgia. August 24, 1995. (Newest edition). (GEO)
2. Criminal Code of Georgia. 1999. (Newest edition). (GEO)
3. Composite authors, Red. Glonti G., 2008. Criminology and Criminal Justice System. 

Chapter 22, Juridical Power of Georgia, pp. 409-410. (GEO)

Bibliography: 

1. Mosulishvili M. 2002. Legal Responsibility. Tbilisi. (GEO)
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kriminologiuri Sexedulebani 

samarTlianobasa da samarTalze

mixeil gabunia
samarTlis doqtori, 
saqarTvelos teqnikuri universitetis profesori

sakvanZo sityvebi: 
kriminologia, samarTali, samarTlianoba 

Zveli berZnebi ambobdnen, rom samar-
Tlianoba saxelmwifos zneobrivi wesrigia, 
xolo samarTliani samarTali RvTiuri wes-
rigia. samarTlianoba aris yvela saqmis saT-
ave, pirvelsawyisi, rasac efuZneba saxelm-
wifoebrivi da sazogadoebrivi cxovrebis 
mimarTulebani, xolo saxelmwifos mier dad-
genili samarTali imdenjer Secvlila, ram-
deni socialuri wyoba, saxelmwifo mmarTv-
elobis forma da xelisuflebac yofila. 

cnobilia, rom ideurad meoce saukune 
„umaRlesi humanizmis“ saukunea, raSic 
erT-erTi udidesi roli samarTlis mec-
nierebis ganviTarebam Seasrula. sinamd-
vileSi ki „srulyofilebis“ es mwvervali 
Cadenili danaSaulebebiT, aRemateba yvela 
wina saukunes erTad aRebuls. paradoqsia, 
rom samarTlis ganviTarebasTan erTad ka-
cobrioba sul ufro da ufro Sordeba 
samarTlis im ZiriTad ideas, romliskenac 
Tavdapirvelad iyo mimarTuli mTeli misi 
Zalisxmeva da ase gagrZeldeba manam, sanam 
samarTali maqsimalurad ar dauaxlovdeba 
samarTlianobis principebs.

kriminologiuri azrovnebis mniSvnelo-
van kategorias samarTalsa da samarTliano-
baze arsebuli mecnieruli Sexedulebani 
warmoadgens. am cnebaTa saxeldebis pro-
cesze didi gavlena unda moaxdinos krim-
inologiis mecnierebam. kriminologiuri 
TvalsazrisiT, samarTali da samarTliano-
ba azrobrivad erT datvirTvas atarebs, 

xolo samarTlianobas unda emyarebodes 
samarTali, vinaidan warsulSi, swored am 
mniSvnelobiT ixmareboda igi. sakiTxis sir-
Tules ganapirobebs is garemoebac, rom am 
cnebaTa Sesaxeb mravali Sexeduleba arse-
bobs mecnierebis sxvadasxva dargebSi - Teo-
logiaSi, iurisprudenciaSi, filosofiaSi, 
sociologiasa da fsiqologiaSi. krimino-
logiaSi aRiarebuli Sexeduleba, rom yvela 
adamianis buneba, yovelgvari gamonaklisis 
gareSe, midrekilia danaSaulis Casadenad, 
ar abrkolebs im debulebis WeSmaritebas, 
rom samarTlianobas unda efuZnebodes 
samarTali. adamianis ganuyofeli Tvise-
baa, iyos damnaSave. amitom aris dadgenili 
samarTlianobis wesebi da principebi, xolo 
amaTgan gamomdinare _ kanonebi. 

cnobilia, rom sazogadoebriv movlena-
Ta Seswavla maTi saxelwodebis ganmartebiT 
iwyeba. samarTlianoba (iseve rogorc samar-
Tali) sityva marTidan aris nawarmoebi, 
rac swors niSnavs. samarTlianoba, aseve, 
ganimarteba rogorc samarTlianis Tviseba, 
xolo samarTlianis Tviseba moicavs - simar-
Tlis moyvaruls da simarTlis mimdevars, 
rac pirdapir dakavSirebulia sinamdvil-
esTan, sisworesTan, eWvmiutanlobasTan, 
WeSmaritebasTan, zneobriv siwmindesTan, 
udanaSaulobasTan, patiosnebasTan.1 aR-
niSnulidan gamomdinareobs samarTliano-

1 ix. qarTuli enis ganmartebiTi leqsikoni. 
Tbilisi. 1986.
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bis umTavresi principi _ ar gaukeTo sxvas 
is, rac ar gsurs Seni TavisaTvis, romel-
ic, am formiT, me-19 saukunis samarTlis 
mecnierTa mier iqna dadgenili.2 cxrameti 
saukune dasWirda iuridiul mecnierebas 
imisaTvis, rom samarTlianobis aRniSnuli 
ideisaTvis mTavari mniSvneloba mieniWebina. 
samarTlianobis es principi pirvel sauku-
neSi srulyofili formiT gvxvdeba sax-
arebaSi - „rogorc Tqven gsurT mogeqcnen 
kacni, Tqvenc aseve moeqeciT maT, vinaidan 
esaa rjuli da winaswarmetyvelni“ (saxare-
ba maTesi 7,12). samarTlianobis Semecnebis 
aRniSnuli idea „oqros wesad“ (Die Goldene 
Regel) aris saxeldebuli germanul enaze 
naTargmn saxarebis teqstSi; sadac vkiTx-
ulobT: „Alles, was ihr also von anderen erwartet, 
das tut auch ihnen! Darin besteht das Gesetz und die 
Propheten.“ (MATTAUS 7,12) sagulisxmoa is 
garemoeba, rom samarTlianobis es principi 
umaRles kanonad, rjulad, samarTalad (das 
Gesetz) aris moxseniebuli. 

saqarTvelos kanonmdebloba, miuxeda-
vad imisa, rom erTmaneTisagan yofs samar-
Tlianobasa da samarTals, gverds mainc ver 
uvlis samarTlianobis cnebas da aRiarebs 
mis upiratesobas. kerZod, saqarTvelos 
samoqalaqo kodeqsis 54-e muxli baTilad 
acxadebs uzneo da amoralur garigebas (uz-
neo da amoraluri es igivea, rac usamarT-
lo, vinaidan rogorc zemoT aRvniSneT, 
samarTlianobis cneba moicavs zneobriv si-
wmindes). xolo sisxlis saproceso samarT-
lis erT-erTi umniSvnelovanesi edea samar-
Tlianobazea dafuZnebuli da braldebuls 
(msjavrdebuls, gamarTlebuls) samarTliani 
procesis uflebas aniWebs (magram araviTari 
ganmarteba ar gvaqvs mocemuli imisa, Tu ras 
gulisxmobs kanonmdebeli samarTliani pro-
cesis uflebaSi). Tumca, aris ki samarTliani 
aRkveTis RonisZieba - girao - im formiT, ra 
formiTac kanonmdebeli gvTavazobs sapro-
ceso kanonSi? yovelgvari vadebis daTqmis 
gareSe giraos qveS SesaZloa adamiani wlo-
biT imyofebodes. kriminologia ki gveubne-

2 ix. Энциклопедический Словарь Ф.А.Брокгауза и 
И.А.Ефрона. С.-Петербургъ, 1890-1907.

ba, rom adamianis fsiqika am dros ganicdis 
did cvlilebebs, xSir SemTxvevaSi mas patim-
robaze meti fsiqikuri travma moaqvs ada-
mianisaTvis. amas garda, sad vxedavT samar-
Tlianobis elementebs aRkveTis RonisZiebis 
patimrobis 9 Tvian vadasTan mimarTebiT? ma-
Sin, rodesac, magaliTad, kriminalistikurma 
teqnikam 21-e saukuneSi ganviTarebis TiTq-
mis mwvervals miaRwia. 

samarTlianoba Sinagan kanonebze, Sina-
gan mdgomareobaze akeTebs aqcents, samar-
Tali (dRevandeli gagebiT) adgens garegani 
qcevis wesebs da gansazRvrebebs. amasTan, 
samarTliani qceva savaldebulo xdeba mx-
olod maSin, Tu igi gansazRvrulia samar-
Tlebrivi regulaciebiT. mTavari aq is 
aris, rom garegani qcevis wesebi Sinagani 
kanonebidan momdinareobdes. xolo Sinagani 
kanonebi, romelic adamianTa ganaTlebiTa 
da aRzrdiT gamomuSavdeba da ara kanonSe-
moqmedebiTi saqmianobiT, ar SeiZleba, rom 
usamarTlo iyos. 

ganaTlebas moaqvs amaRlebuli zneo-
ba, amas ki mivyavarT samarTlianobis dam-
kvidrebamde sazogadoebrivi cxovrebis 
yvela sferoSi. amitom, erTia samarTali, 
romelsac adamianebi Seicnoben, romelic 
adamianTa subieqturi damokidebulebi-
dan momdinareobs da romelsac adamianebs 
Tavs axvevs kanonmdebeli (aseT samarTals 
mikerZoebuli unda vuwodoT, vinaidan igi 
mxolod mmarTveli fenis sakanonmdeblo 
organos TanamSromelTa nebas gamoxatavs, 
da ara mTlianad mosaxleobis, xolo meore 
es aris realuri samarTali, romlis Sec-
nobac mxolod ganaTlebul da zneobrivad 
maRalganviTarebul sazogadoebas SeuZlia; 
aseT SemTxvevaSi sazogadoebis umravleso-
bis nebiT Seiqmneba samarTali da ara kanon-
mdebelTa subieqturi nebiT. aseTi samarTa-
li ki samarTlianobis maRal Rirebulebaze 
iqneba dafuZnebuli. 

berZeni filosofosebis mier SemuSave-
buli samarTlianobis idea, mdgomareobs 
imaSi, rom yovelma adamianma akeTos da 
hqondes is, rac mas ekuTvnis, aqedan gamom-
dinare, sazogadoebaSi samarTlianobis 
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gamovlinebad miCneuli iyo iseTi samar-
Tlis arseboba, romlis Tanaxmad, adami-
anebma ar unda aiRon is, ras sxvas ekuTv-
nis da Tavis mxriv, ar daTmon is, rac maT 
ekuTvniT.3 Zveli berZnebi, aseve, miiCnevd-
nen, rom sazogadoebis maRali zneoba oTx 
RirsebaSi gamoixateba: sibrZne, mxneoba, 
samarTlianoba da saTnoeba. aqedan Cans, 
rom samarTlianoba zneobis Semadgeneli 
nawilia. didi romaeli mecnieri ciceroni 
aRniSnul 4 Rirsebis cxovrebaSi gatare-
bas „marTebulad cxovrebis principebs“ 
uwodebs.4 saxelmwifo xelisuflebis saqmi-
anobis upirvelesi daniSnuleba mosaxleo-
baSi am RirsebaTa amaRlebisken unda iyos 
mimarTuli. cnobilia, rom saqarTvelom 
Tavis umaRles siZlieres (mxedvelobaSi da-
viT aRmaSeneblis droindeli saxelmwifo 
gvaqvs) miaRwia maSin, rodesac ganaTlebis 
sakiTxebi umaRles xarisxSi iyo ayvanili. 
ganaTlebulma qarTulma sazogadoebam Se-
Zlo imdroindel msoflioSi erT-erTi 
yvelaze uZlieresi saxelmwifos Camoyali-
beba, romelic samarTlianobaze dafuZneb-
uli samarTliT imarTeboda. Tu daismeba 
sakiTxi, rom am periodSi feodaluri samar-
Tali iyo da samarTlianoba SezRuduli 
iyo, vinaidan ar iyo kanonis winaSe Tanas-
woroba _ es Cveni mosazrebiT mcdari msj-
eloba iqneba, vinaidan igive SeiZleba iTq-
vas dRevandel sazogadoebriv wyobilebaze. 
kerZod, sazogadoebis socialur struq-
turaSi aranairi cvlilebebi ar momxdara 
da verc moxdeba, kacobriobis istoriam es 
naTlad daadastura. sazogadoebis social-
uri struqtura rogorc adre iyo, asevea 
dResac. mwvervalze imyofeba politikuri 
da ekonomikuri elita, socialuri struq-
turis Semdeg safexurze imyofeba saSua-
lo fena, yvelaze dabal fenas ki Seadgens 
Raribi mosaxleoba, soflis meurneobis 
daqiravebuli muSakebi, e.w. momsaxure per-
sonali, dasaxelebuli fenis miRma ki arian 

3 ix. Энциклопедический Словарь Ф.А.Брокгауза и 
И.А.Ефрона. С.-Петербургъ, 1890-1907.

4 ix. qristofer kolenda. 2007, meTauroba: sa-
brZolo xelovneba. bakur sulakauris gamomce-
mloba, pirveli gamocema, Tbilisi. gv. 34.

alkoholizmiT daavadebulebi, narkomane-
bi, usaxlkaro pirebi... savsebiT naTelia, 
rom saarsebo (vitaluri) moTxovnilebebis 
maRal doneze dakmayofileba SeuZliaT mx-
olod socialuri struqturis maRali fe-
nis warmomadgenlebs, ase iyo yvela drosa 
da yvela epoqaSi, ase aris dResac. sazoga-
doebis socialuri struqtura cvlilebas 
ver ganicdis, SesaZlebelia forma icvalos, 
magram SinaarsSi cvlileba SeuZlebelia. 
magram sruliad SesaZlebelia, rom kanonis 
winaSe realuri Tanasworoba iqnes miRweu-
li samarTliani sakanonmdeblo saqmianobis 
Sedegad, rom yvela moqalaqes mieces Tana-
bari SesaZlebloba, erTi mxriv, socialuri 
struqturis maRal safexurze mosaxvedrad, 
xolo meore mxriv saarsebo moTxovnile-
baTa maRal doneze dasakmayofileblad. 
xolo samarTlianobis principebis ugule-
belyofa kanonSemoqmedebiT saqmianobaSi 
gamoiwvevs usamarTlo kanonTa miRebas da 
danaSaulTa waxalisebas, magaliTad „kanoni 
azartuli TamaSebis Sesaxeb sxva araferia, 
Tu ara ukanonobis dakanoneba“, miT umetes, 
rom kriminologiaSi azartuli TamaSebi da-
naSaulobaSi Semaval movlenad miiCneva.

rodesac samarTlianobaze damyare-
bul samarTalze vsaubrobT, mxedvelobaSi 
gvaqvs is garemoebac, Tu ra aris Sinaarso-
brivad kanoni da vin iRebs mas. am gagebiT 
kanoni es aris gaazrebuli da damuSavebuli 
sityva, romelic gadadis qaRaldze (iwereba) 
da Semdgom savaldebulo xdeba Sesasrule-
blad sazogadoebisaTvis. am procesSi monaw-
ileoben is adamianebi, vinc sakanonmdeblo 
organoSi arian. rac ufro maRalganviTa-
rebuli iqneba zneobrivad sazogadoeba da 
aseTi sazogadoebidan gamosuli pirovne-
bebi miiReben monawileobas sakanonmdeblo 
saqmianobaSi, miT ufro srulyofili da 
samarTliani kanonebi Seiqmneba. amitom aqvs 
gadamwyveti mniSvneloba mozardebis swor 
aRmzrdelobiT da saganmanaTleblo saqmi-
anobas. 

rac Seexeba samarTlis cnebas, igi dRem-
de ar aris dadgenili, miuxedavad imisa, 
rom arsebobs mravali Sexeduleba samarT-
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lis Sesaxeb. amitom iyo, rom didi filoso-
fosi kanti ironiulad SeniSnavda: „kanonis 
mecnierni dRemde eZieben cneba samarTlis 
gansazRvrebaso“. aristotele miiCnevda, 
rom „samarTali aris kanonieiri da Tana-
bari“; celsusi aRniSnavda, rom samarTali 
aris sikeTisa da Tanabaruflebianobis xe-
lovneba (Jus est ars boni et aequi).5 

yvela drosa da epoqaSi samarTalze 
gamoTqmul SexedulebaTa kvleva statiaSi 
SeuZlebelia, amitom SevCerdebiT samarTlis 
gansazRvrebis, Cveni mosazrebiT, saukeTeso 
variantze, romlis Tanaxmad, samarTali es 
aris „sazogadoebrivi cxovrebis reguli-
rebis gonivruli da zneobrivi saSualeba“, 
romelic samarTlianobis umTavresi ide-
idan gamomdinare, adamianTa Soris Tanas-
worobas emyareba, realur Tanasworobas, 
da ara iseT Tanasworobas, romelsac xSir-
ad usamarTlo kanoni gvTavazobs da moqa-
laqeTa da saxelmwifoTa Soris urTierTo-
bebSi yvelaze met uTanasworobas akanonebs. 

faqtia da aRniSvnis Rirsia isic, rom 
msoflioSi yvelaze didi usamarTlobani 
swored samarTlis ZaliT da saxeliT aris 
Cadenili. amis dasadastureblad axlande-
li magaliTic kmara: ruseTma swored samar-
Talze dayrdnobiT, Tavis saxelmwifoSi 
arsebuli sakanonmdeblo aqtebis (samarT-
lis) sruli dacviT ganaxorciela saqarT-
velos da ukrainis aneqsia, rac qarTuli da 
saerTaSoriso sazogadoebis mier srul us-
amarTlobad iqna miCneuli. 

samarTals da masSi Semaval samarT-
lis normebs gansazRvravs konkretuli 
kanonmdebeli konkretul saxelmwifoSi 
da konkretul dros. aqedan gamomdinare, 
samarTali pirdapir damokidebulia is-
toriul cvalebadobasa da sakanonmde-
blo xelisuflebis nebaze, maSin rodesac 
samarTlianoba da misgan gamomavali wesebi 
arasdros icvleba. swored aqedan warmoiS-
veba samarTalsa da samarTlianobas Soris 
winaaRmdegobani, rac adamianTa SegnebaSi 
marTebulze Sinagan uTanxmoebas iwvevs. 

5 panaiotis i. bumisi. 2010. kanonikuri samarTa-
li. Tbilisi, gv. 7.

samarTali, romelic ar aris gamyarebu-
li samarTlianobiT da mxolod iZulebis 
RonisZiebebiT aris Sesrulebadi, uSedegoa 
sazogadoebriv cxovrebaSi. samarTlisagan 
gansxvavebiT, samarTlianobis cneba ucvle-
lia da igi, upirveles yovlisa, adamianis 
Sinagani kanonebidan gamomdinareobs. samar-
Tlianobis Sesaxeb Sexedulebani yvela epo-
qaSi da yvela saxelmwifoSi TiTqmis iden-
turia. 

cnobilia, rom kanonis ar codna ar aTa-
visuflebs pirovnebas pasuxismgeblobisa-
gan. yvela saxelmwifoSi, miuxedavad maTi 
demokratiuli ganviTarebis xarisxisa, ar-
sebobs aseulobiT sakanonmdeblo aqti, amas 
emateba kanonqvemdebare aqtebi, brZanebebi, 
gankargulebebi. aseve, TiTqmis yvela dawe-
sebulebas gaaCnia Tavisi eTikis kodeqsi 
da a.S. maSasadame, ra aris garanti imisa, 
rom konkretuli pirovneba ar daarRvevs 
samarTlis normebs? kanonmdebelTa mier 
SemuSavebuli kanonebi? gamodis, rom yvela 
moqalaqes unda movTxovoT yvela kanonis 
zedmiwevniT codna. es xom absurduli msj-
elobaa. amis garanti erTaderTia - samar-
Tlianobis principze damyarebuli Sina-
gani kanonebis dacva, romelic TavisTavad 
iqneba safuZveli imisa, rom pirovneba ar 
Caidens danaSauls da samarTaldarRvevas. 
aqedan gamomdinare, saxelmwifo politika 
mimarTuli unda iyos mosaxleobis, gansa-
kuTrebiT arasrulwlovnebis zneobrivi aR-
zrdisaken, moraluri normebis ganmtkicebi-
saken. gamoCenili frangi mwerali, antuan 
egziuperi ambobs: „Cven yvelani bavSvobi-
dan movdivarT“. swored is pirvelsawyisi 
sivrce, anu ojaxi da mis wiaRSi arsebuli 
garemo-pirobebi didwilad ganapirobebs 
adamianis pirovnebis formirebas, misi xasi-
aTisa Tu znis Camoyalibebas. umadlo ojax-
uri cxovreba, urwmuno mSobelTa piradi 
magaliTi, maTi moucleloba, usiyvarulo-
ba, mrude interesTa sfero da arajansaRi 
midrekilebebi safuZvelia bavSvis uzneo da 
usamarTlo arsebad gadaqcevisa. pirovneba 
pirovnebam unda aRzardos da ara kompiu-
terma an ocdaoTxsaaTianma ZiZam. 
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samarTlebrivi saxelmwifos Camoyali-
beba rTulia, roca sazogadoeba mxolod 
fulze, karierasa da materialur keTil-
dReobazea orientirebuli. maradiuli Ri-
rebulebebi yovelTvis upirispirdeba efe-
meruls - warmavals, swori orientirebis 
CamoyalibebaSi ki udidesi mniSvneloba 
swored ganaTlebas, rwmenasa da suliere-
bas eniWeba. magram ra aris marTebuli, ras 
unda daefuZnos Sinagani kanonebi da mo-
saxleobis zneobrivi aRzrda? amis gansaz-
RvrisaTvis yoveli saxelmwifos samarTlis 
mecniereba iribad Tu pirdapir daskvnebs 
akeTebs am saxelmwifoSi arsebuli religi-
uri mcnebebisa da moZRvrebis safuZvelze. 
faqtia isic, rom pirvelad wmida mosesagan 
mogveca samarTali, romlebmac adamianTa 
veluri da usamarTlo yofa civilizebul 
da samarTlian sazogadoebad aqcia. ufro 
konkretulad ki, ai, ra gvaqvs mxedveloba-
Si - saqarTvelo sami mTavari Rirebulebis 
dacvam moiyvana 21- saukunemde, rac naT-
lad Camoayaliba wminda ilia marTalma - 
mamuli, ena sarwmunoeba, (ilia WavWavaZes 
sazogadoeba ufro xSirad rogorc did mw-
erals, saxelmwifo da sazogado moRvawed 
moixseniebs, magram gvaviwydeba xolme, rom 
igi, amasTanave, didi iuristic iyo), es sami 
saunje rom ar davicvaT, saqarTvelo, ro-
gorc saxelmwifo da qarTveli eri aRar 
iarsebebs, Sesabamisad, aRarc samarTali 
da kanonebi gaxdeba saWiro, aqedan gamom-
dinare, saqarTvelos samarTlis sistema 
unda daefuZnos sarwmunoebas, konkretu-
lad rjulis kanonebs, romelic bibliaSia 
gadmocemuli da gamoCenil TeologTa mier 
aris ganmartebuli. aRniSnulis preceden-
ti da praqtika yvelaze metad swored qar-
Tul saero samarTals axasiaTebda, magali-
Tad, qarTuli sisxlis samarTali da misi 
ZiriTadi debulebani, romelic samagaliTo 
iyo SuasaukuneebSi mTeli imdroindeli 
msofliosaTvis, swored saeklesio moR-
vaweebis mier (wminda eqvTime mTawmindeli) 
iyo damuSavebuli. aqedan gamomdinare, qar-
Tul samarTlis mecnierebas upirvelesi ka-
vSiri swored marTlmadideblur Teologi-

asTan unda hqondes, rom SeZlebisdagvarad 
srulyofilad ganisazRvros samarTlis 
normebSi samarTlianobis principebi. samar-
Tlis mecnierTaTvis sadaos ar unda war-
moadgendes is garemoeba (gansakuTrebiT 
ki romanul-germanuli samarTlis ojaxSi 
Semaval samarTlis sistemis mkvlevarTaT-
vis), rom samarTlis yvela ZiriTadi de-
buleba saTaves swored aTi mcnebidan da 
moses rjulidan iRebs. (magaliTad, rode-
sac igive sasjelze saubroben da sasjelis 
individualizaciis principis danergvas 
araerT gamoCenil mecniers da samarTlis 
ganmanaTlebels miaweren, rogorc siaxlis 
danergvas mecnierebaSi da a.S. ZiriTadad, 
me-19-20 saukuneebis ganmanaTleblebs, jer 
kidev Cvens welTaRricxvamde iyo es prin-
cipi dadgenili moses rjulSi - ar unda 
moiklan mamebi Svilebis gamo da Svilebi ar 
unda moiklan mamebis gamo; TiToeuli Ta-
visi danaSaulisaTvis unda moiklas“ (meore 
rjuli, Tavi 24, 16). xolo Tu samarTali, 
rogorc mecniereba, religiisagan da-
moukideblad ganviTardeba, adamianebisaT-
vis igi uaryofiT Sedegebs ufro moitans, 
vidre dadebiTs. amdenad, qarTul sazoga-
doebas moraluri ufleba ar gaaCnia, rom 
Tavisi samarTali marTlmadideblur rju-
lis kanonebs ar daafuZnos, winaaRmdeg Sem-
TxvevaSi, saqarTvelo da qarTuli sazoga-
doeba ver ganviTardeba.

daskvnis saxiT, saqarTveloSi samar-
Tlianobisa da samarTlis normebis daax-
loebisaTvis saWiroa axali, kriminologiur 
eqspertizaze dafuZnebuli iuridiuli 
Semoqmedeba, romelmac unda Secvalos arse-
buli samarTali samarTlianobis principze 
dayrdnobiT, Sesabamisad, umniSvnelovanes 
amocanad migvaCnia saqarTveloSi saqarT-
velos kriminologiuri eqspertizis sax-
elmwifo centris Camoyalibeba, romlis 
ZiriTadi funqcia kanonproeqtTa krimi-
nologiuri eqspertizebis Catareba iqneba. 
yovelive zemoaRniSnuli migviyvans maRal 
saxelmwifoebriv da sazogadoebriv miz-
namde - „saqarTvelo danaSaulis gareSe“!
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Scientific viewpoint, which is based on law and 
justice, constitutes a significant category of crimino-
logical thinking. The science of criminology should 
heavily influence the process of formation of these 
definitions. From a criminological point of view, law 
and justice by implication have the same meaning, 
while justice should serve as basis for law, since in 
the past it was used specifically under such mean-
ing. The complexity of the matter also derives from 
the fact that in various disciplines of science - theolo-
gy, jurisprudence, philosophy, sociology and psychol-
ogy - numerous opinions exist with regard to these 
definitions. A standpoint recognized in criminology 
that every human by nature, without exception, is 
inclined to a commission of crime,does not prevent 
the provision stating that law should be based on jus-
tice from being true, due to the fact that it is an insep-

arable trait of a human to be a criminal. Thus, rules 
and principles of justice are established, followed by 
the establishment of law. 

It is impossible to examine all opinions regardin-
glaw that were made in all times and era in the ar-
ticle, thus, we shall discuss, in our opinion, the best 
definition of law in accordance to which law is “a 
reasonable and moral mean of regulating public 
life”. In Georgia to bring norms of justice and law 
closer performance of new legal activities on the basis 
of criminological expertise is necessary, which should 
change the existing law on the basis of the principle of 
justice. The main function of the latest will be conduc-
tion of criminological expertise of draft laws. All of the 
above-mentioned shall allow to approach a superior 
state and public goal – “Georgia without crime”! 

CRIMINOLOGICAL VIEWS ON FAIRNESS 
AND JUSTICE

Mikheil Gabunia 
Doctor of Law, Professor of Georgian Technical University

REZIUME

Key words: 
CRIMINOLOGY, JUSTICE, LAW

Notes:

1. See: Dictionary of Georgian language. Tbilisi, 1986. (GEO)
2. Encyclopeadist Dictionary. F.A. Brockhaus. I.A. EFron. S. Petersburg, 1890-1907. (RUS)
3. Encyclopeadist Dictionary. F.A. Brockhaus. I.A. EFron. S. Petersburg. 1890-1907. (RUS)
4. Kolenda. Christopher. 2007. Leadership: The Warrior’s art. First Edition, Tbilisi, P.34. 

(GEO)
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samoqalaqo SeTanxmeba 

sisxlis samarTalSi
        

dodo juluxaZe
samarTlis doqtori, 
Tbilisis saswavlo universitetis profesori

sakvanZo sityvebi: 
SeTanxmeba, probacioneri, prokurori

Sesavali
sisxlis samarTlis kanonmdeblobis hu-

manizaciis, msjavrdebulis mdgomareobis 
gaumjobesebisa da misi resocializaciis 
miRwevisaTvis win gadadgmul nabijad Sei-
Zleba miviCnioT sisxlis samarTlis kanon-
mdeblobaSi Semotanili axali instituti _ 
samoqalaqo SeTanxmeba, romelic adgens pi-
robiT msjavrdebulisaTvis gamosacdeli 
vadis naxevris gasvlamde pirobiTi msja-
vris gauqmebisa da nasamarTlobis moxsnis 
SesaZleblobas, prokurorsa da pirobiT 
msjavrdebuls Soris samoqalaqo SeTanx-
mebis gaformebis gziT. 

msjavrdebulisadmi kanonmdeblis huma-
nurma midgomam mastimulirebeli gavlena 
unda iqonios pirobiT msjavrdebulze, 
romelsac erTxel ukve gaewia samarTlebri-
vi SeRavaTi, daniSnuli sasjeli Seecvala 
pirobiTi msjavriT da isev eZleva Sansi, 
saqarTvelos ssk-is 671-e muxliT dakisre-
buli movaleobebis keTilsindisierad Ses-
rulebisa da amave muxliT gaTvaliswineb-
uli sxva pirobebis arsebobis SemTxvevaSi, 
kidev erTxel da kidev ufro Seimsubuqos 
samarTlebrivi mdgomareoba. 

samoqalaqo SeTanxmebis institutis 
iuridiuli bunebis analizma aCvena, rom 
mas, dadebiT mxaresTan erTad, aqvs na-
klovanebebi da sakanonmdeblo daxvewas 
saWiroebs. am institutis erT-erTi serio-
zuli nakli is aris, rom prokurorisaTvis 

mosamarTlis kompetencias mikuTvnebuli 
uflebamosilebis gadacemiT knindeba sa-
mosamarTleo uflebamosileba da Zli-
erdeba prokuroris mdgomareoba materi-
alur sisxlis samarTalSi. 

samosamarTleo uflebamosilebas 
akninebs isic, rom pirobiT msjavrdebu-
lisaTvis nasamarTlobis moxsnis ufle-
bamosileba gadacemuli aqvs saqarTvelos 
sasjelaRsrulebis, probaciisa da iurid-
iuli daxmarebis sakiTxTa saministros 
mmarTvelobis sferoSi moqmed sajaro 
samarTlis iuridiuli pirs _ arasapatim-
ro sasjelTa aRsrulebisa da probaciis 
erovnuli saagentos pirobiTi msjavris 
gauqmebis sakiTxTa ganmxilvel mudmivmo-
qmed komisias. komisiisaTvis msgavsi ufle-
bamosilebis miniWeba niSnavs, saqarTvelos 
ssk-is 79-e muxliT dadgenil, mosamarTlis 
kompetencias mikuTvnebul uflebamosile-
baSi Carevas da ewinaaRmdegeba nasamarT-
lobis mxolod sasamrTlos mier moxsnis 
wess. 

kiTxvebs badebs samoqalaqo SeTanxmebis 
gaformebis mizanSewoniloba mZime an gan-
sakuTrebiT mZime danaSaulis Camden pi-
robiT msjavrdebulTan, aseve samsjeloa 
kanonis moTxovna _ pirobiT msjavrde-
buls gaaCndes survili da SesaZlebloba, 
garkveul sferoSi sakuTari codna da ga-
mocdileba sxvebs gauziaros. 
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samoqalaqo SeTanxmebis 
samarTlebrivi analizi
muxli 671. samoqalaqo SeTanxmeba 
1. pirobiT msjavrdebulisaTvis am kod-

eqsis 67-e muxlis pirvel nawilSi miTiTebu-
li organos mier pirobiTi msjavris gauqme-
ba da nasamarTlobis moxsna SesaZlebelia 
gamosacdeli vadis naxevris gasvlamdec, 
Tu pirobiT msjavrdebulTan prokurors 
gaformebuli aqvs samoqalaqo SeTanxmeba da 
pirobiT msjavrdebulma jerovnad Seasru-
la samoqalaqo SeTanxmebiT gansazRvruli 
movaleobebi, agreTve ar arsebobs am kod-
eqsis 67-e muxlis me-3-me-5 nawilebiT gaT-
valiswinebuli safuZvlebi da imave muxlis 
me-2 nawilis Sesabamisad sasamarTlos ar 
miuRia gadawyvetileba gamosacdeli vadis 
gagrZelebis Sesaxeb.

2. prokurors SeuZlia, pirobiT msja-
vrdebulis yofaqcevis gaTvaliswinebiT, 
masTan gaaformos samoqalaqo SeTanxme-
ba, Tu mas aqvs survili da SesaZlebloba, 
garkveul sferoSi sakuTari codna da ga-
mocdileba sxvebs gauziaros. samoqalaqo 
SeTanxmebiT ganisazRvreba pirobiT msja-
vrdebulis movaleobebi, aseve dro, romlis 
ganmavlobaSic unda Sesruldes aRniSnuli 
movaleobebi da romlis gasvlis Semdegac 
pirobiT msjavrdebuls SeiZleba gauuqmdes 
pirobiTi msjavri da moexsnas nasamarTlo-
ba.

3. samoqalaqo SeTanxmebiT, pirobiT ms-
javrdebulis mier nakisri movaleobebis 
Sesrulebaze zedamxedvelobas axorcie-
lebs probaciis biuro, romelic proku-
rors periodulad warudgens informacias 
am SeTanxmebis pirobebis SesrulebasTan da-
kavSirebiT. 

saqarTvelos ssk-is 671-e muxli, romelic 
adgens samoqalaqo SeTanxmebis safuZvlebsa 
da pirobebs, upirvelesad, miuTiTebs imaze, 
rom am institutis gamoyeneba SesaZlebelia 
mxolod pirobiT msjavrdebulis mimarT. pi-
robiTi msjavris gamoyenebasTan dakavSire-
biT ki urTierTsawinaaRmdegoa da problemas 
qmnis sisxlis samarTlis kodeqsis 63-e mux-
lis me-2 nawilis da amave kodeqsis 50-e mux-

lis me-5 nawilis moTxovnebi, rac aucile-
blad gasaTvaliswinebelia samoqalaqo 
SeTanxmebis iuridiuli bunebis analizisas. 
kerZod, ssk-is 63-e muxlis me-2 nawili im-
peratiulia da dauSveblad miiCnevs daniS-
nuli sasjelis pirobiTad CaTvlas, Tu ms-
javrdebulma Caidina gansakuTrebiT mZime an 
ganzraxi mZime danaSauli, xolo ssk-is 50-e 
muxlis me-5 nawiliT _ vadiani Tavisuflebis 
aRkveTis daniSvnisas sasamarTlo ufle-
bamosilia, ganaCeniT daadginos sasjelis 
nawilis moxda, xolo danarCeni nawilis pi-
robiT msjavrad CaTvla, Tu braldebuli 
(msjavrdebuli) aRiarebs danaSauls (Tu pirs 
ar waaswres danaSaulis Cadenisas an Cadeni-
sTanave), asaxelebs CadenaSi Tanamonawileebs 
da TanamSromlobs gamoZiebasTan. saproceso 
SeTanxmebis dadebis garda, Tu Cadenilia 
gansakuTrebiT mZime danaSauli, pirobiT 
msjavrad SeiZleba CaiTvalos daniSnuli 
sasjelis erTi meoTxedi, mZime danaSaulis 
Cadenis SemTxvevaSi – sasjelis erTi mesa-
medi, xolo naklebad mZime danaSaulis Cad-
enis SemTxvevaSi – sasjelis naxevari. sam-
sjeloa, iseT viTarebaSi, rodesac mZime an 
gansakuTrebiT mZime danaSaulia Cadenili 
da sisxlis samarTlis kodeqsis erTi muxli 
sasamarTlos aRWurvavs uflebamosilebiT, 
msjavrdebuls daniSnuli sasjelis, Tavi-
suflebis aRkveTis, garkveuli nawili pi-
robiTad CauTvalos, xolo meore muxli 
aRniSnul SemTxvevaSi, pirobiTi msjavris 
gamoyenebas dauSveblad miiCnevs, rogor 
unda moiqces sasamarTlo, unda gamoiyenos 
Tu ara pirobiTi msjavri, romelic Semdgom 
SeiZleba prokurorsa da pirobiT msjavrde-
buls Soris gaformebulma samoqalaqo Se-
Tanxmebam Caanacvlos (aRniSnuli gaugebro-
bis Taobaze samarTliani kritikuli pozicia 
aqvs gamoTqmuli prof. oTar gamyreliZes).1 
msgavsi situaciidan gamosavali, rogorc 
wesi aris is, rom gavarkvioT, romeli nor-
maa axali, romels aqvs upratesi Zala, Tum-
ca am SemTxvevaSi kanonis droSi moqmedebis 

1 gamyreliZe o. 2014. mosyidva qvemodan Tu 
zemodan?. J.“advokati“, #3,4, gv. 71-73.
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sakiTxi problemas ver Wris, radgan rogorc 
ssk-is 50-e, aseve, ssk-is 63-e muxlSi, bolo 
cvlileba erTdrouladaa Setanili. dasa-
fiqrebelia isic, ramdenad samarTliani da 
gamarTlebulia gamosacdeli vadis naxevris 
gasvlamde, mZime an gansakuTrebiT mZime da-
naSaulisaTvis msjavrdebuls, romelsac 
daniSnuli sasjelis saTanado nawili Cau-
Tvales pirobiTad, kidev erTxel gaewios 
samarTlebrivi SeRavaTi? umjobesi xom ar 
iqneba samoqalaqo SeTanxmebis gamoyenebis 
farglebis garkveuli zomiT SezRudva? ker-
Zod, samoqalaqo SeTanxmeba gavrceldes mx-
olod naklebad mZime danaSaulisaTvis piro-
biT msjavrdebulze (ukidures SemTxvevaSi, 
gaufrTxileblobiT Cadenili mZime danaSau-
lisaTvis pirobiT msjavrdebulzec).

iuridiul literaturaSi gamoTqmulia 
mosazreba, rom samoqalaqo SeTanxmebis in-
stituti akninebs samosamarTleo ufle-
bamosilebas da amkvidrebs prokuroris 
hegemonias materialur sisxlis samarTal-
Si2. aRniSnuli kritikuli Tvalsazrisi, 
vfiqrob, samarTliania.* 

saqarTvelos ssk-is 671-e muxlis pirve-
li nawilis Tanaxmad, samoqalaqo SeTanxme-
ba formdeba prokurorsa da pirobiT ms-
javrdebuls Soris, rac niSnavs imas, rom 
am SemTxvevaSi, prokurors miniWebuli aqvs 
iseTi gadawyvetilebis miRebis ufleba, 
romelic mxolod sasamarTlos kompeten-
ciaa. kerZod, prokurori, romlis mTa-
vari daniSnulebaa sasamarTlo procesze 

bralmdebelis funqciis ganxorcieleba da 
aRniSnuli uflebamosileba mTavrdeba ga-
naCenis gamotanamde, ereva sasamarTlos 
mier msjavrdebulisaTvis daniSnuli piro-
biTi msjavris aRsrulebis sakiTxSi. Careva 
gamoixateba imaSi, rom prokurori, Tavisi 
SexedulebiT, iRebs gadawyvetilebas piro-
biT msjavrdebulTan samoqalaqo SeTanxme-
bis gaformeba-gauformeblobis Taobaze. 
samoqalaqo SeTanxmebis gaformebas ki Se-
degad unda mohyves pirobiTi msjavris ga-
mosacdeli vadis garkveuli nawilis samoqa-
laqo SeTanxmebiT Canacvleba. sasmarTlos 
mier miRebul gadawyvetilebaSi Careva 
ewinaRmdegeba saqarTvelos konstituci-
is 84-e muxlis me-5 nawilis moTxovnas, sa-
samarTlos gadawyvetilebis gauqmeba, Secv-
la an SeCereba SeuZlia mxolod sasamarTlos 
kanoniT gansazRvruli wesiT. vfiqrob, fun-
qciuri datvirTviT, erTmaneTisagan diame-
tralurad gansxvavebuli ori subieqtis _ 
prokurorisa da mosamarTlis uflebamo-
silebis ase aRreva ar SeiZleba gamarTle-
bulad da misaRebad CaiTvalos. sasamarT-
los mier gamotanil ganaCenSi Carevisa da 
masSi nebismieri saxis cvlilebis Setanis 
ufleba, rogorc es saqarTvelos konsti-
tuciiTaa dadgenili, mxolod sasamarTlos 
kompetencia unda iyos, radgan marTlmsa-
julebis ganmaxorcielebeli erTaderTi 
organo sasamarTloa.

saqarTvelos ssk-is 671-e muxlis mux-
lis me- 3 nawiliT, pirobiT msjavrdebulis 
mier samoqalaqo SeTanxmebiT nakisri mova-
leobebis Sesrulebaze zedamxedvelobas 
axorcielebs probaciis biuro, romelic 
prokurors periodulad warudgens infor-
macias samoqalaqo SeTanxmebis pirobebis 
SesrulebasTan dakavSirebiT. Sesabamisad, 
unda davaskvnaT, rom samoqalaqo SeTanxme-
biT, nakisri movaleobis darRvevis SemTx-
vevaSi, prokuroria uflebamosili, gaau-
qmos samoqalaqo SeTanxmeba, rasac, wesiT, 
unda mohyves pirobiT msjavrdebulis gamo-
sacdeli vadis dinebis ganaxleba, sul mci-
re, darCenili vadiT mainc. aq saxeze gvaqvs 
kidev erTi winaaRmdegoba _ prokurori ar 

* samosamarTleo uflebamosilebas, Cemi azriT, 
aseve akninebs saproceso SeTanxmebis institutic, 
romelic prokurors aRWurvavs uflebamosilebiT, 
braldebuli piris braleuloba, sasjelis 
saxe da zoma, romelic odiTgan sasamarTlo 
xelisuflebis kompetenciaa, man gansazRvros. 
sasamarTlo xelisuflebis srulfasovnebas, aseve 
eWvqveS ayenebs nafic msajulTa dromoWmuli 
institutic, romelic nacvlad kvalificiuri 
mosamarTleebisa, araprofesionali adami-
anebiT aris dakomleqtebuli da mindobili 
aqvs adamianis bedis gadawyvitis ufleba - cnos 
gansasjeli damnaSaved wayenebul braldebaSi 
an gaamarTlos igi. ufro metic, iuridiul 
literaturaSi, amnistiisa da Sewyalebis 
institutic ki, samosamarTleo uflebamosilebaSi 
Carevadaa miiCneuli.

2 turava m. 2013. sisxlis samarTali, zogadi 
nawilis mimoxilva. mecxre gamocema, Tbilisi, 
gv. 365.
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aris uflebamosili, Caerios pirobiT msja-
vrdebulis gamosacdeli vadis gagrZeleba/
Semcirebis sakiTxSi, es mxolod sasamarT-
los kompetenciaa, Sesabamisad, samoqalaqo 
SeTanxmebiT dadgenili movaleobebis Seus-
ruleblobis Sedegebic ara prokuroris, 
aramed sasamarTlos msjelobis sagani unda 
iyos. 

kiTxvebs badebs samoqalaqo SeTanxmebis 
safuZvelic _ prokurors SeuZlia, piro-
biT msjavrdebulis yofaqcevis gaTval-
iswinebiT, masTan gaaformos samoqalaqo 
SeTanxmeba, Tu mas aqvs survili da Sesa-
Zlebloba, garkveul sferoSi sakuTari 
codna da gamocdileba sxvebs gauziaros. 
sakiTxavia, dasaqmebis seriozuli proble-
mis winaSe myof sazogadoebaSi, ramdenad 
realuria, damsaqmeblis survili, saqmi-
ani urTierToba iqonios msjavrdebulTan, 
romelmac mravali weli (minimum Svidweli-
wad-naxevari, gansakuTrebiT mZime danaSau-
lis Cadenis SemTxvevaSi) sazogadoebisagan 
mkacr izolaciaSi gaatara? an wlebis win 
miRebuli codna da gamocdileba iqneba 
ki Tanamedrove gazrdili moTxovnebis 
Sesatyvisi? kanonis moTxovna - pirobiT 
msjavrdebuls gaaCndes survili da Ses-
aZlebloba, garkveul sferoSi sakuTari 
codna da gamocdileba sxvebs gauziaros 
da amiT pirobiTi msjavriT dakisrebul 
gamosacdel vadaze bevrad adre gaTavi-
sufldes - xom ar iqceva raime saxis si-
yalbis Casaden cdunebad? aRniSnulis Ta-
vidan asacileblad samoqalaqo SeTanxmeba 
pirobiT msjavrdebulis mimarT, mxolod 
sasamarTlom unda gamoiyenos da isic im 
SemTxvevaSi Tu darwmundeba, rom pirobiT 
msjavrdebuls realurad aqvs sakuTari 
codnisa da gamocdilebis sxvebisaTvis ga-
ziarebis ara marto survili, aramed Sesa-
Zleblobac. 

samoqalaqo SeTanxmebis gaformebis 
aucilebel winapirobad kanoni moiTxovs, 
ar arsebobdes sisxlis samarTlis kodeqsis 
67-e muxlis me-3-me-5 nawilebiT gaTval-
iswinebuli safuZvlebi da, imave muxlis me-2 
nawilis Sesabamisad, sasamarTlos miRebuli 

ar hqondes gadawyvetileba gamosacdeli 
vadis gagrZelebis Sesaxeb, e.i. adgili ar 
unda hqondes pirobiT msjvrdebulis mxri-
dan nakisri valdebulebebis sistematur 
an jiutad Seusruleblobas, aseve ar unda 
Caidinos ganzraxi danaSauli.

samoqalaqo SeTanxmebis kidev erTi Ta-
visebureba is aris, rom saqarTvelos ssk-
is 671-e muxlis me-2 nawili Seicavs impera-
tiul moTxovnas, samoqalaqo SeTanxmebiT 
ganisazRvros pirobiT msjavrdebulis mov-
aleobebi, romlis Sesrulebis Semdeg, pi-
robiT msjavrdebuls, SeiZleba gauuqmdes 
pirobiTi msjavri da moexsnas nasamarTlo-
ba. sakiTxavia, ra movaleobebzea laparaki 
(garda imisa, rom sakuTari codna da ga-
mocdileba sxvebs gauziaros), imaveze xom 
ara, rac pirobiT msjavrdebulisaTvis ssk-
is 65-e muxliT aris gaTvaliswinebuli? 
amasTan, vin unda gansazRvros es movaleo-
bebi, prokurorma, sasamarTlom Tu kanon-
ma? aseTi kompetencia kanonis safuZvelze 
sasamarTlos prerogativa unda iyos. rac 
Seexeba dros, romlis ganmavlobaSic unda 
Sesruldes samoqalaqo SeTanxmebiT dakis-
rebuli movaleobebi, vfiqrob, aRniSnu-
li drois minimaluri vadac kanonma unda 
daadginos erTgvarovani sasamarTlo praq-
tikis dasanergad. mag., pirobiT msjavrde-
bulTan samoqalaqo SeTanxmebis gaformeba 
SesaZlebeli unda iyos gamosacdeli vadis 
aranakleb erTi mesamedis gasvlis Semdeg 
e.i. gamosacdeli vadis ori mesamedi Sei-
Zleba daeTmos samoqalaqo SeTnxmebiT na-
kisri valdebulebebis Sesrulebas.

saqarTvelos ssk-is 671-e muxlis me-2 
nawili Seicavs miTiTebas, rom pirobiT 
msjavrdebuls SeiZleba gauuqmdes piro-
biTi msjavri da moexsnas nasamarTloba 
saTanado pirobebis dacviT. pirobiT ms-
javrdebulisaTvis pirobiTi msjavris gau-
qmebisa da nasamarTlobis moxsnis ufle-
bamosileba ki, ssk-is 67-e muxlis pirveli 
nawiliT, gadacemuli aqvs arasapatimro 
sasjelTa aRsrulebisa da probaciis 
erovnuli saagentos pirobiTi msjavris 
gauqmebis sakiTxTa mudmivmoqmed komisias, 
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romelic gadawyvetilebas iRebs msjavrde-
bulis mimarT kontrolisa da daxmarebis 
ganmaxorcielebeli organos Suamdgomlo-
bis safuZvelze. aRniSnuli komisiisaTvis 
nasamarTlobis moxsnis uflebamosilebis 
gadacema ewinaaRmdegeba ssk-is 79-e muxlis 
me-5 nawils, romlis Tanaxmadac, nasamarT-
lobis moxsna sasamarTlos kompetenciaa _ 
Tu sasjelis moxdis Semdeg msjavrdebuli 
umwikvlod iqceoda, maSin misi TxovniT, sa-
samarTlos SeuZlia mouxsnas mas nasamarT-
loba nasamarTlobis gaqarwylebis vadis 
gasvlamde. ufro metic, ssk-is 79-e muxlis 
me-3 nawilis `a“ punqtis Tanaxmad, pirobiT 
msjavrdebulis nasamarTloba gaqarwyl-
deba gamosacdeli vadis gasvlis Semdeg. 
Sesabamisad, logikuri da, rac mTavaria, 
samarTliani iqneba, nakisri movaleobeis 
keTilsindisierad Ssrulebis SemTxvevaSi, 
pirobiT msjvrdebulis mier samoqalaqo 
SeTanxmebiT gaTvaliswinebuli vadis gan-
mavlobaSi, komisiis winaSe pirobiT msja-
vrdebulisaTvis nasamarTlobis moxsnis 
SesaZleblobis sakiTxi ki ar dadges, ar-
amed avtomaturad gaqarwyldes ssk-is 79-e 
muxliT, iseve, rogorc es aris gaTval-
iswinebuli pirobiT msjavrdebulis gamo-
sacdeli vadis gasvlis SemTxvevaSi. aseTi 
midgoma, SesabamisobaSi iqneba ssk-is 79-e 
muxlis me-4 nawilTanac _ Tu msjavrde-
buls kanoniT dadgenili wesiT sasjelis 
mouxdeli nawili Seecvala ufro msub-
uqi saxis sasjeliT, nasamarTlobis gaqa-
rwylebis vada Sesabamisad gamoiTvleba 
sasjelis faqtobrivad moxdili vadidan. 

daskvna
saqarTvelos sisxlis samarTlis kodeq-

sis 671-e muxliT gaTvaliswinebuli samoqa-
laqo SeTanxmeba sisxlis samarTlis kanon-
mdeblobis axali institutia, romelic, 
damnaSavis resocializaciis Tvalsaz-
risiT, mastimulirebel normas warmoad-
gens, radgan SesaZlebels xdis, pirobiT 
msjavrdebuls gamosacdeli vadis naxevris 
gasvlamde gauuqmdes pirobiTi msjavri da 
moexsnas nasamarTloba. 

pirobiT msjavrdebulTan sisxlis samar-
Tlis kodeqsis 671-e muxliT gaTvaliswineb-
uli samoqalaqo SeTanxmebis farglebi, um-
jobesia, garkveuli saxiT SeizRudos da 
mxolod naklebad mZime danaSaulis Camden 
pirobiT msjavrdebulze (ukidures SemTx-
vevaSi, gaufrTxileblobiT Cadenili mZime 
danaSaulisaTvis pirobiT msjavrdebulzec) 
gavrceldes. 

pirobiT msjavrdebulTan samoqalaqo 
SeTanxmebis gaformebis ufleba ara proku-
roris, aramed sasamarTlos kompetencia 
unda gaxdes, rac Tavidan agvacilebs samo-
samarTleo uflebamosilebis dakninebasa 
da prokuroris hegemoniis damkvidrebas ma-
terialur sisxlis samarTalSi. 

samoqalaqo SeTanxmeba, pirobiT msja-
vrdebulis mimarT, sasamarTlom mxolod im 
SemTxvevaSi unda gaaformos, Tu igi dar-
wmundeba, rom pirobiT msjavrdebuls re-
alurad aqvs sakuTari codnisa da gamoc-
dilebis sxvebisaTvis gaziarebis ara marto 
survili, aramed SesaZleblobac. 

kanoniT unda ganisazRvros gamosacde-
li vadis is minimaluri dro, romlis gas-
vlis Semdegac, SesaZlebeli iqneba samoqa-
laqo SeTanxmebis gaformeba da Sesabamisi 
movaleobebis dakisreba, rac xels Seuwyobs 
erTgvarovani sasamarTlo praqtikis dan-
ergvas. 

samoqalaqo SeTanxmebiT gaTvaliswinebu-
li pirobebis keTilsindisierad Sesrulebis 
SemTxvevaSi, pirobiT msjavrdebulisaTvis 
nasamarTlobis moxsnis SesaZlebloba ara-
nairi komisiis samsjelo ar SeiZleba iyos, 
vinaidan aRniSnuli winaaRmdegobaSia saqa-
rTvelos ssk-is 79-e muxlTan, romelic na-
samarTlobis moxsna-gaqarwylebis sakiTxs 
awesrigebs. umjobesia, ssk-is 79-e muxli 
Seicavdes miTiTebas, pirobiT msjavrdebu-
lis mier samoqalaqo SeTanxmebiT nakisri 
movaleobebis dadgenil vadaSi Sesrulebis 
Semdeg, nasamarTlobis avtomaturad gaqar-
wylebis Taobaze. 

sisxlis samarTlis kodeqsis 671-e muxli 
SeiZleba Camoyalibdes Semdegi saxiT:
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muxli 671. samoqalaqo SeTanxmeba
1. pirobiT msjavrdebulisaTvis piro-

biTi msjavris gauqmeba da nasamarTlobis 
moxsna SesaZlebelia gamosacdeli vadis 
erTi mesamedis gasvlis Semdeg, Tu piro-
biT msjavrdebulTan sasamarTlos gafor-
mebuli aqvs samoqalaqo SeTanxmeba da pi-
robiT msjavrdebulma jerovnad Seasrula 
samoqalaqo SeTanxmebiT gansazRvruli 
movaleobebi, agreTve ar arsebobs am kod-
eqsis 67-e muxlis me-3-me-5 nawilebiT gaT-
valiswinebuli safuZvlebi da, imave muxlis 
me-2 nawilis Sesabamisad, sasamarTlos ar 
miuRia gadawyvetileba gamosacdeli vadis 
gagrZelebis Sesaxeb.

2. sasamarTlos SeuZlia, pirobiT msja-
vrdebulis yofaqcevis gaTvaliswinebiT, 

masTangaaformos samoqalaqo SeTanxmeba, Tu 
mas aqvs survili da realuri SesaZleblo-
ba, garkveul sferoSi sakuTari codna da 
gamocdileba sxvebs gauziaros. samoqalaqo 
SeTanxmebiT ganisazRvreba pirobiT msja-
vrdebulis movaleobebi, aseve dro, romlis 
ganmavlobaSic unda Sesruldes aRniSnuli 
movaleobebi da romlis gasvlis Semdegac 
pirobiT msjavrdebuls gauuqmdeba pirobi-
Ti msjavri da moexsneba nasamarTloba.

3. samoqalaqo SeTanxmebiT, pirobiT ms-
javrdebulis mier nakisri movaleobebis 
Sesrulebaze zedamxedvelobas axorcie-
lebs probaciis biuro, romelic sasamarT-
los periodulad warudgens informacias 
am SeTanxmebis pirobebis SesrulebasTan da-
kavSirebiT. 
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CIVIL AGREEMENT IN CRIMINAL LAW

Dodo Julukhadze
Doctor of Law, Professor of the Tbilisi Teaching University

REZUME

Key words: 
AGREEMENT, PROBATIONER, PROSECUTOR 

Paragraph 671 of the Georgian Criminal Law Code 
– Civil Agreement is a new institution of the Legisla-
tion of Criminal Law, which is giving the opportunity 
to conditional condemned to be cancelled the condi-
tional sentence before the expiration of the half term 
and to be released from conviction. The above men-
tioned institution is a stimulating nor from the point 
of view of re-socialization of criminal, but it should be 
mentioned, that simultaneously it is weakening the 
authorization of judges and is inculcating the hege-
mony of public prosecutor in material criminal Law. 
The peculiarity of civil agreement is, that with togeth-
er with cancelling the conditional sentence authori-
zation for releasing the conviction is delegated to 
standing. Commission of the issues for cancelling the 
conditional sentence of the National Agency of Exe-

cution of Non-Prison Punishment and Probation. Del-
egation of authorization for releasing the conviction 
to the above mentioned commission is contradicting 
Paragraph 79 of criminal Law, according to which, re-
leasing the conviction is a competence of the court. 
The ground of civil agreement is rising some questions 
as well – a Public Prosecutor is able, contemplating 
the behavior of conditional condemned conclude the 
civil agreement with him (her) if he (she) is having the 
will and opportunity to share the own knowledge 
and experience to the others in certain field. How real 
is it for the employer to have a will for making the 
business relationship with condemned? The require 
of “opportunity” will turn into the temptation of com-
mitting any kind of falseness.
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marTlmsajulebis aqtualuri 

problemebi da maTi daZlevis gzebi

leila arxoSaSvili
grigol robaqiZis saxelobis universitetis
samarTlis skolis doqtoranti, advokati 

sakvanZo sityvebi: 
sasamarTlo, gadawyvetileba, SejibrebiToba

„qveyanas aqvs realuri Sansi, miiRos da-
moukidebeli da miukerZoebeli marTlmsa-
juleba, Cven es Sansi unda gamoviyenoT. es 
kedlebi CemTvis ucxo ar aris da Sevecdebi, 
es molodini TqvenTan erTad gavamarTlo“1, 
ganacxada uzenaesi sasamarTlos Tavmjdo-
marem, qalbatonma nino gvenetaZem. yoveli 
CvenTagani wlebis ganmavlobaSi, swored, am 
sityvebs velodiT da didi imedi gvaqvs, rom 
marTlmsajulebaSi arsebuli yoveli prob-
lema daZleuli iqneba, Tu gamocdili da 
kvalificiuri iuristebi TavianTi SromiT 
gverdSi dau-dgebian qalbaton nino gvene-
taZes. didi Zalisxmevaa saWiro, rom kanon-
mdeblobaSi arsebuli xarvezebi gamoswore-
bul iqnes. sasamarTlo praqtika aCvenebs, ra 
aris kargi da ra aris cudi, reformam ra 
kuTxiT gaamarTla da piriqiT, ra kuTxiT 
Seaferxa swrafi marTlmsajulebis ganxor-
cieleba. Zalian bevri ramea Sesacvleli, 
dasaxvewi, romelic, rogorc avRniSneT, 
did Sromas moiTxovs da eWvi ar gvepareba, 
rom TiToeuli CvenTagani Zalas ar dai-
Surebs, rom Tavisi wvlili Seitanos im 
saqmeSi, rasac samarTliani sasamarTlos 
ufleba hqvia, romelic damyarebulia mar-
Tlmsajulebis efeqti-an da swraf ganxor-
cielebaze, rac rwmenas daubrunebs adami-
anebs.

marTlmsajuleba ase aris ganmartebuli 

1 ht t p : / / i p re s s . g e / n e w / 3 5 2 7 - n i n o - g ve n e ta d ze -
qveyanas- aqvs- realuri-shansi-miighos-miukerdzoebeli-
martlmsajuleba

_ samarTali, kanoniereba, sasamarTlo xe-
lisuflebis ganxorcielebis forma, rac 
niSnavs sasamarTlos mier sisxlis samar-
Tlisa da saqmeebis ganxilva-gadawyvetas, 
ese igi, kanoniT daculi sikeTis xelyofis 
faqtis sasamarTlo wesiT dadgenas da 

samarTaldamrRvevTa mimarT saxelmwifo 
iZulebiTi RonisZiebebis gamoyenebas. saqa-
rTveloSI marTlmsajulebas mxolod saer-
To sasamarTloebi axorcieleben.2 

saqarTvelos uzenaesi sasamarTlos 
samoqalaqo saqmeTa palatam mniSvnelovani 
ganmarteba gaakeTa sasamarTlosadmi mimar-
Tvis uflebis SezRudvis Taobaze.3

aRniSnuli samoqalaqo saqme exebo-
da a.R-Svilis gancxadebas, romliTac 
igi moiTxovda kanonier ZalaSi Sesul 
gadawyvetilebaze saqmis warmoebis ga-
naxlebas. sakasacio sasamarTlom aRniSna, 
rom uflebis sasamarTlo wesiT dacvis Ses-
aZlebloba samoqalaqo saproceso kanon-
mdeblobis erT-erT yvelaze fundamentur 
princips warmoadgens, rac gaTvaliswine-
bulia samoqalaqo saproceso kodeqsis 
me-2 muxliT. am normis mixedviT, yoveli 
pirisaTvis uzrunvelyofilia uflebis sa-
samarTlo wesiT dacva. sakasacio sasamarT-

2 http://ka.wikipedia.org/wiki/
3 uzenaesi sasamarTlos samoqalaqo saqmeTa 

palata. saqarTvelos uzenaesi sasamarTlo. 
saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebani samoqalaqo, samewarmeo da 
sxva kategoriis saqmeebze. www.supremecourt.
ge. ( 2011 წ. საქმე #ა-998-ა-7-2011)

l
e
i
l

a
 a

r
x
o

S
a
S
v
i
l

i



126 #2,  2015 samarTali da msoflio 

lom ganmarta, rom kanonis dasaxelebuli 
danawesi gulisxmobs piris uflebas, daic-
vas Tavisi kanonieri interesebi sasamarT-
los meSveobiT. 

adamianis uflebaTa evropuli sa-
samarTlos praqtikac (adamianis ufle-
baTa evropuli sasamarTlos 2005 wlis 
30 noembris gadawyvetileba saqmeze - ie-
demski da iedemska poloneTis winaaRm-
deg) dasaSvebad miiCnevs, garkveul SemTx-
vevaSi piris sasamarTlosaTvis mimarTvis 
uflebis SezRudvis SesaZ-leblobas. ker-
Zod, evropuli sasamarTlos ganmartebiT, 
dasaSvebia gamonak-lisi „adamianis ufle-
baTa da ZiriTad TavisuflebaTa dacvis 
konvenciis“ me-6 muxlis pirveli nawiliT 
garantirebuli samoqalaqo uflebebisa da 
valdebulebebis dasacavad momCivani mx-
aris sasamarTlos xelmisawvdomobis efeq-
turi uflebis gamoyenebisas.4 

migvaCnia, rom sasamarTloebis gaer-
TianebiT SezRudulia sasamarTlosadmi 
mimarTvis ufleba. saqarTvelos konstitu-
ciis 42-e muxlis Tanaxmad, yovel adamians 
ufleba aqvs Tavis uflebaTa da Tavisufle-
baTa dasacavad mimarTlos sasamarTlos.5

dReis mdgomareobiT saqarTveloSi 22 
gaerTianebuli sasamarTloa, esenia:

1. baTumTan _ qobuleTi da qobuleTis 
municipalitetSi Semavali soflebi;

2. quTaisTan _ baRdaTis, tyibulisa da 
wyaltubos municipalitetSi Semava-
li soflebi;

3. ambrolaurTan _ onis municipali-
tetSi Semavali soflebi;

4. axalqalaqTan _ ninowmindis munici-
palitetSi Semavali soflebi;

5. axalcixesTan _ adigenis, aspinZisa da 
borjomis municipalitetSi Semavali 
soflebi;

6. bolnisTan _ dmanisisa da marneulis 
municipalitetSi Semavali soflebi;

7. zugdidTan – gali-gulrifSisa da 
oCamCire-tyvarCelis raionuli sa-
samarTlos uflebamosileba sapro-
ceso kanonmdeblobiT dadgenili 

4  www.supremecourt.ge/news/id/238
5  https://matsne.gov.ge/ka/document/view/30346

wesiT vrceldeba abaSis, ambrolau-
ris, baRdaTis, vanis, zestafonis, 
zugdidis, Terjolis, lanCxuTis, 
lentexis, martvilis, mestiis, ozur-
geTis, onis, samtrediis, saCxeris, 
senakis, tyibulis, qedis, qobuleTis, 
Suaxevis, Coxatauris, Cxorowyus, 
cageris, walenjixis, wyaltubos, Wia-
Turis, xaragaulis, xelvaCauris, xo-
bis, xonisa da xulos municipalitet-
Si Semavali soflebi, aseve, baTumi, 
foTi da quTaisi;

8. gorTan _ kaspis municipalitetSi 
Semavali soflebi;

9. gurjaanTan _ lagodexisa da yvarlis 
municipalitetSi Semavali soflebi;

10. zestafonTan _ Terjolisa da 
xaragaulis municipalitetSi Semava-
li soflebi;

11. zugdidTan _ mestiis, Cxorowyusa da 
walenjixis municipalitetSi Semava-
li soflebi;

12. TeTriwyarosTan _ walkis munici-
palitetSi Semavali soflebi;

13. TelavTan _ axmetis municipalitetSi 
Semavali soflebi;

14. mcxeTasTan _ axalgoris, duSe-
Tis, TianeTisa da yazbegis munici-
palitetSi Semavali soflebi;

15. ozurgeTTan _ lanCxuTisa da Cox-
atauris municipalitetSi Semavali 
soflebi;

16. samtrediasTan _ vanisa da xonis mu-
nicipalitetSi Semavali soflebi;

17. saCxeresTan _ WiaTuris munici-
palitetSi Semavali soflebi;

18. senakTan _ abaSisa da martvilis mu-
nicipalitetSi Semavali soflebi;

19. siRnaRTan _ sagarejosa da dedofli-
swyaros municipalitetSi Semavali 
soflebi;

20. cagerTan _ lentexis municipalitet-
Si Semavali soflebi;

21. xaSurTan _ qarelisa da TiRvis mu-
nicipalitetSi Semavali soflebi;

22. baTumTan _ xelvaCauris, qedis, Suax-
evisa da xulos municipalitetSi 
Semavali soflebi.

aRniSnul sasamarTloebTan gaerTianeb-
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uli raionebi da soflebi didi manZiliT 
aris daSorebuli raionul sasamarTloe-
bTan, rac problemas uqmnis mosaxleobas, 
mimarTlos sasamarTlos Tavisi uflebebis 
dasacavad. mogiyvanT magaliTs, sadac me 
pirvelad daviniSne mosamarTled, es iyo 
duSeTis raionuli sasamarTlo, duSeTi 
4 km-iT didia aWaraze, soflebi sakmaod 
didi manZiliT arian daSorebuli duSeT-
Tan da jer kidev maSin, rodesac duSeTSi 
iyo raionuli sasamarTlo, xalxs Zalian 
uWirda sasamarTloSi gamocxadeba, iyo 
SemTxvevebi, rom gasvliT procesebs vawy-
obdiT. rogorc avRniSneT, mxareebisaTvis 
problemas warmoadgenda duSeTis raionul 
sasamarTloSi gamocxadeba, amJamad mcx-
eTaSi gamo-cxadeba maTTvis ufro metad 
garTulebulia mcxeTis adgilmdebareobis 
gamo, mosaxleobas transportis gamocvla 
uxdeba mcxeTaSi Casasvlelad. analogiur 
problemas warmoadgens mcxeTaSi TianeTi-
dan da mis raionSi Semavali soflebidan 
mosaxleobis Camosvla mcxeTis raionul 
sasamarTloSi. didi survili rom hqondeT 
sasamarTloSi sarCelis aRZvris, aRniSnu-
li problemis gamo, Tavs Seikaveben, amiT, 
vfiqrobT, rom ilaxeba maTi kanoniT mini-
Webuli uflebebi. es mxolod erTi maga-
liTia. aseTi problema aris yvela gaer-
Tianebul sasamarTloSi Semavali raionebis 
da soflebis mosaxleobisaTvis. mogexsene-
baT, rom umetesobas ar aqvT saSualeba ad-
vokatis meSveobiT daicvas Tavisi ufle-
bebi. Cveni rekomen-daciaa gaerTianebuli 
sasamarTloebi daubrundnen 2004 wlamde 
arsebul mdgomareobas. es aucilebelia 
da did sirTuleebTanac ar aris dakav-
Sirebuli, radgan adgilebze, sadac iyo 
raionuli sasamarTloebi da amJamad mag-
istri mosamarTleebi arian, TiTqmis yvela 
garemontebulia da aris idialuri piro-
bebi gaerTianebuli sasamarTloebis funq-
cionirebi-saTvis. marTlmsajulebis ganx-
orcielebis yvelaze aqtualur problemad 
mimaCnia, swored, sasamarTloebis gaer-
Tianeba, romelic saswrafo reagi-rebas 
moiTxovs, aqedan unda daiwyos sasamarTlo 

reforma, risic didi imedic gvaqvs uzenaesi 
sasamarTlos axali Tavmjdomaris. refor-
ma unda emsaxurebodes xalxis interesebs. 
sasamarTloebis gaerTianebas, vfiqrobT, 
sasikeTo araferi moutania, piriqiT amiT 
gauaresda xalxis mdgoma-reoba, rogorc 
avRniSneT, mosaxleobas waerTva konstitu-
ciiT miniWebuli ufleba, Tavis uflebaTa 
da TavisuflebaTa dasacavad mimarTlos 
sasamarTlos. 

sasamarTlo reformis mniSvnelovani 
elementia mosamarTleTa raodenobis zrda. 
saqmeTa raodenobis da mosamarTleTa sim-
ciris gamo, Wianurdeba saqmeTa ganxil-
va, rogorc pirveli instanciis, ise saa-
pelacio da sakasacio sasamarTloebSi. 
mosamarTleebi ver icaven saqmeTa ganxil-
vis kanoniT dadgenil vadebs. xSiria SemTx-
veva, rodesac saqmeebis ganxilva wlobiT 
grZeldeba. uzenaes sasamarTloSi erT-erT 
saqmesTan dakavSirebiT, ori weli hqonda 
saqme mosamarTles warmoebaSi miRebuli, 
dasaSvebobis Sesamow-meblad, maSin rode-
sac kanoni iTvaliswinebs samTvian vadas. 
uamravi magaliTis moyvana SegviZlia. 
aucilebelia swrafad iqnes konkursi ga-
mocxadebuli da dainiSnon gamocdili da 
kvalificiuri kadrebi, romlebic aRmox-
vrian aRniSnul xarvezebs. vTvliT, rom 
mosamarTleebi ar unda iniSnebodnen, unda 
xdebodes mosamarTleebis arCeva mosaxleo-
bis mier, rac gamoricxavs sasamarTlosadmi 
undoblobas.

zemoT aRniSnulis garda, uamravi prob-
lema arsebobs, rac saswrafod unda iqnes 
gamosworebuli. saqarTvelos samoqalaqo 
saproceso kodeqsi moiTxovs daxvewas. jer 
kidev sarCelis registraciis etapze vlinde-
ba xarvezebi, rac SemdgomSi saqmeebis gaWi-
anurebas uwyobs xels. saqarTvelos samo-
qalaqo saproceso kodeqsis 183-e muxlis 
Tanaxmad, sarCelis (gancxadebis) sasamarT-
loSi Setanisas sasamarTlos kancelaria 
axdens sarCelis (gancxadebis) registracias 
da, Tu sarCeli (gancxadeba) Seaqvs iuridi-
ul pirs, individualur mewarmes, advokats 
an warmomadgenels (garda kanonieri war-
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momadgenlisa), an Tu sarCeli (gancxadeba) 
Seitaneba iuridiuli piris winaaRmdeg, 
mosarCeles (warmomadgenels) gadascems 
gzavnils (sarCelis (gancxadebis) da Tand-
arTuli dokumentebis aslebs) mopasuxisaT-
vis Casabareblad, xdeba e.w. “ dakonverte-
ba“. Tu sarCeli miRebul iqna warmoebaSi, 
mosamarTlis TanaSemwe ukavSirdeba warmo-
madgenels, rom „dakonvertebuli“ sarCeli 
da masalebi gadasces mopasuxes. Tu moxda, 
rom mopasuxem sasamarTlos mier miTiTebul 
vadaSi ar Seitana Sesagebeli, mosamarTles 
gamoaqvs dauswrebeli gadawyvetileba, Ses-
ageb-lis warmoudgenlobis gamo, ise, rom 
mosamarTlis mier, ganCinebiT mopasuxes ar 
aqvs ganmartebuli Sesageblis warudgenlo-
bis Sedegebi, romelic aRniSnuli safuZv-
liT gadawyvetilebis absoluturi gau-
qmebis safuZvelia. uzenaesma sasamarTlom 
#as-705-925-08 23 Tebervali, 2009 w. saqmeze 
ganmarta: „Sesageblis warudgenlobis Sesa-
Zlo Sedegs warmoadgens samoqalaqo sapro-
ceso kodeqsis 2321 muxliT gaTvaliswineb-
uli dauswrebeli gadawyvetilebis miReba... 
Sesageblis wardgena mopasuxis procesua-
luri valdebulebaa, romlis Seusrule-
blobis SemTxvevaSi moqmedebs prezumfcia, 
rom mxares ar gaaCnia an dakarga intere-
si davis mimarT da erTgvari procesual-
uri sanqciis saxiT, 2321 muxlis Sesabam-
isad, xdeba dauswrebeli gadawyvetilebis 
miReba, magram im pirobebSi, rodesac mxare 
informirebuli ar aris Tavisi procesua-
luri valdebulebebisa da maTi negatiuri 
Sedegebis Taobaze, sasamarTlos ver eqne-
ba varaudi, rom mas ar aqvs interesi Tavi 
daicvas sarCelisagan. amdenad, aseT SemTx-
vevaSi, dauswrebeli gadawyvetilebis miRe-
ba dauSvebelia... sakasacio palata miiCnevs, 
rom sasamarTlom, gansazRvravs ra Sesageb-
lis wardgenis vadas, imave ganCinebiT unda 
ganumartos mxares, rom sasamarTlos mier 
dadgenil vadaSi, Sesageblis warudgenlo-
bis SemTxvevaSi, dauswrebeli gadawyvetile-
ba iqneba miRebuli. aRniSnuli ganmarteba 
mocemuli unda iyos ganCinebis sarezolu-
cio nawilSi. amgvari ganmartebis gareSe, 

sasamarTlo ar aris uflebamosili Sesage-
blis warudgenlobis motiviT dauswrebeli 
gadawyvetileba miiRos“6. Cveni rekomenda-
ciiT, saqarTvelos samoqalaqo saqroceso 
kodeqsis 183-e muxlidan amoRebul unda 
iqnes sityvebi „da, Tu sarCeli (gancxadeba) 
Seaqvs iuridiul pirs, individualur me-
warmes, advokats an warmo-madgenels (garda 
kanonieri warmomadgenlisa), an Tu sarCeli 
(gancxadeba) Seitaneba iuridiuli piris wi-
naaRmdeg, mosarCeles (warmomadgenels) ga-
dascems gzavnils (sarCelis (gancxadebis) 
da TandarTuli doku-mentebis aslebs) mo-
pasuxisaTvis Casabareblad“. 

problemuria, aseve, xarvezis SemTx-
vevaSi, sarCelis (gancxadebis) miRebaze 
uaris Tqmis Sesaxeb ganCinebis gamotana. 
ukeTesi iyo rodesac samoqalaqo saqmeze 
mosamarTles gamohqonda ganCineba xarvezis 
Sesaxeb. cvlilebebma, ukuSedegi gamoiRo, 
mosarCele didi problemis winaSe dgeba, 
romelsac ubrundeba ukan sarCeli da ma-
salebi, maSin rodesac SesaZlebeli unda 
iyos, rogorc cvlilebebamde iyo, gamoas-
woros xarvezi. amiT Tavidan iqneba acile-
buli usafuZvlod drois dakargva.

 did problemas warmoadgens saqarT-
velos samoqalaqo saproceso kodeqsis

78-e muxlis danawesi, romelic sa-
samarTlos aZlevs SesaZleblobas Tavisi 
Sexe-dulebisamebr sasamarTlos SenobaSi 
„TvalsaCino adgilze“ gamoakras ganCi-
neba sasamarTlo Setyobinebis sajarod 
gavrcelebis Sesaxeb. rac formalur xa-
siaTs atarebs, Tumca, savalalo Sedegi 
moaqvs mopasuxisaTvis. mopasuxe, romel-
mac ar icis mis winaaRmdeg Tu aris raime 
dava, ra Tqma unda, ar miva sasamarTloSi, 
rom waikiTxos sasamarTlos dafaze mis wi-
naaRmdeg gamotanili sajaro Setyobineba. 
uamravi dauswrebeli gadawyvetileba arse-
bobs, Sesa-geblis warmoudgenlobis gamo, 
swored, sajaro Setyobinebis safuZvelze 

6 uzenaesi sasamarTlos samoqalaqo saqmeTa 
palata. saqarTvelos uzenaesi sasamarTlo. 
saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebani samoqalaqo, samewarmeo da 
sxva kategoriis saqmeebze. www. supremecourt.
ge. (23 02 2009 #12) გვ.39
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gamotanili, romlebic Sesulia kanonier Za-
laSi, isev sajaro SetyobinebiT. vfiqrobT, 
es araTanabar pirobebSi ayenes mxareebs, 
rac ewinaaRmdegeba saqar-Tvelos samoqa-
laqo saproceso kodeqsis meoTxe muxlis 
pirveli nawilis moTxovnebs. sasamarTlom 
Tavis erT-erT gadawyvetilebas safuZvlad 
daudo ganCineba sajaro publikaciis Ses-
axeb, romliTac mopasuxes ganemarta, rom 
sarCeli da TandarTuli masalebi misT-
vis Cabarebulad CaiTvleboda sasamarTlo 
Setyobinebis sajarod gavrcelebis Sesaxeb 
ganCinebis sasamarTlos SenobaSi TvalsaC-
ino adgilze da sasamarTlos veb gverdze 
ganTavsebiT, im dros, rodesac mopasuxes 
TvaliT ar unaxavs es ganCineba. Cven viciT, 
rom kanonis Tanaxmad, mxares aucilebld 
unda ganemartos mosamarTlis mier, rom 
Tu ar waradgens Sesagebels gansazRvrul 
vadaSi, mis winaaRmdeg gamova dauswrebeli 
gadawyvetileba, Sesageblis warmoudgen-
lobis gamo. rogorc avRniSneT, uzenaesi 
sasamarTlo savaldebulod miiCnevs da 
asec unda iyos, rom mopasuxes dadgenili 
wesiT unda hqondes Cabarebuli sarCeli 
da TandarTuli masalebi da amomwuravad 
unda hqondes ganmartebuli 201-e muxlis 
pirveli nawilis „b“ qvepunqtis farglebSi 
daniSnuli saproceso vadis arasapatiod 
darRvevis negatiuri Sedegebis Taobaze, 
maSin, rodesac saqarTvelos samoqalaqo 
saproceso kodeqsis 78-e muxlis Tanax-
mad, sasamarTlos dafaze ramdenime dRiT 
gakruli ganCineba, romlis arsebobis Ses-
axeb mopasuxem araferi ar icis, Sedegebis 
ganmartebaze rom aRaraferi vTqvaT, Seva 
kanonier ZalaSi da mosamarTle gamoitans 
dauswrebel gadawyvetilebas, igive meTo-
diT, ise Seva kanonier ZalaSi dauswrebeli 
gadawyvetileba, rom mopasuxes araferi 
ecodineba, Tu ra xdeba mis Tavs. Cveni reko-
mendaciaa: 1. amoRebul iqnes saqarTvelos 
samoqalaqo saproceso kodeqsis 78-e mux-
lis pirvel nawilSi sityvebi „sasamarTlos 
SenobaSi TvalsaCino adgilze an“. 2. amoRe-
bul iqnes saqarTvelos samoqalaqo sapro-
ceso kodeqsis 78-e muxlis meore nawilSi 

sityvebi :„SenobaSi TvalsaCino adgilze an“. 
saqarTvelos samoqalaqo saproceso kodeq-
sis 78-e muxli Camoyalibdes Semdegnairad: 
1. Tu mxaris adgilsamyofeli ucnobia an 
misTvis sasamarTlo uwyebis Cabareba sx-
vagvarad ver xerxdeba, sasamarTlo ufle-
bamosilia gamoitanos ganCineba sasamarTlo 
Setyobinebis sajarod gavrcelebis Sesaxeb. 
sasamarTlo Setyobineba sajarod vrcel-
deba Sesabamisi sasamarTlos vebgverdze 
ganTavsebiT an dainteresebuli mxaris 
moTxovnis SemTxvevaSi - misive xarjebiT im 
gazeTSi, romelic masobrivadaa gavrceleb-
uli mxaris sacxovrebeli adgilis Sesabamis 
administraciul-teritoriul erTeulSi, 
an informaciis sxva saSualebebSi gamo-
qveynebiT. 2. am muxlis pirveli nawiliT 
gaTvaliswinebul SemTxvevaSi sasamarTlo 
uwyeba mxarisaTvis Cabarebulad iTvleba 
sasamarTlo Setyobinebis Sesabamisi sa-
samarTlos vebgverdze ganTavsebidan an 
gazeTSi an informaciis sxva saSualebebSi 
gamoqveynebidan me-7 dRes.

ukeTesi iqneba Tu Seva cvlileba sap-
roceso kodeqsSi, sadac miTiTebuli iqneba 
mxolod erTi gazeTi, romelic iqneba spe-
ciluri, sajaro informaci-ebisaTvis, riT-
ac Tavidan iqneba acilebuli is savalalo 
Sedegebi, rasac dRevandeli kanonmdebloba 
uwyobs xels. 

samoqalaqo saproceso kodeqsis 201-e 
muxlis Tanaxmad, sasamarTlos mier dan-
iSnul vadaSi, mopasuxe valdebulia sa-
samarTlos warudginos Sesagebeli sarCel-
Si dasmul sakiTxebsa da mtkicebulebebTan 
dakavSirebiT. mopasuxem aucilebelia miu-
TiTos Tavisi mosazreba sarCelTan dakav-
SirebiT, cnobs Tu ara sarCels, Tu ar cnobs 
_ ra faqtebsa da garemoebebs emyareba misi 
Sesagebeli. aucilebelia miTiTebuli iyos 
mtkicebulebebi, romlebic daadasturebs 
mis mier miTiTebul garemoebebs. Tu ase-
Ti miTiTebuli iqneba, maSin aucile-be-
lia, darTuli iyos Sesagebelze aseTi mt-
kicebuleba, an Tu mopasuxes ar SeuZlia im 
etapze misi wardgena, mopasuxem sasamarT-
los unda mimarTos mtkicebulebaTa ward-
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genis gadavadebis moTxovniT, winaaRmdeg 
SemTxvevaSi mopasuxes aRar eqneba ufleba 
Semdgom waradginos mtkicebuleba.

mopasuxis mier Sesageblis warudgen-
lobis SemTxvevaSi, samoqalaqo saproceso 
kodeqsis 201-e muxlis me-7 nawili sasamarT-
los avaldebulebs gamoitanos dauswrebeli 
gadawyvetileba, Sesageblis warudgenlobis 
gamo. vfiqrobT, rom es muxli amoRebuli 
unda iqnes. rogorc sasamarTlo praqtikam 
aCvena, aRniSnuli safuZvliT dauswrebeli 
gadawyvetilebis gamotana da misi Sedegebi 
gacilebiT did drosTan aris dakavSirebuli. 
Tu dauswrebeli gadawyvetileba ar gasaCivr-
da, male Sedis kanonier ZalaSi, magram aseTi 
gadawyvetilebebi metwilad saCivrdeba da 
gasaCivrebis SemTxvevaSi, rogorc avRniSneT, 
did dros akargvinebs mxareebs da sasamarT-
los. Cveni azriT, Sesageblis warudgenlobis 
SemTxvevaSi, unda dainiSnos Cveulebriv saqmis 
ganxilva, samoqalaqo saproceso kodeqsis 201-
e muxlis me-4 punqtis safuZvelze, mopasuxes 
ar eqneba ufleba waradginos Tavisi mosazre-
ba sarCelSi miTiTebul TiToeul faqtobriv 
garemoebasa da mtkicebulebebze da swored 
es iqneba safuZveli mis winaaRmdeg gamot-
anili sasamarTlo gadawyvetilebisa, rac 
gasaCivrdeba Cveulebrivi gadawyvetilebis 
gasaCiv-rebisaTvis kanoniT dadgenili wesiT 
da amiT Tavidan iqneba acilebuli Sesageb-
lis warudgenlobis gamo, gamotanili daus-
wrebeli gadawyvetilebis gasaCivrebisaTvis 
dakarguli dro. saqarTvelos samoqalaqo 
saproceso kodeqsiT gaTvaliswinebuli 2321 
muxli (dauswrebeli gadawyvetileba Sesage-
blis warmoudgenlobis gamo) ver uzrunve-
lyofs im miznis ganxorcielebas, romelic, 
albaT, Tavis droze aRniSnuli muxlis dam-
atebis safuZveli gaxda. sasamarTlo praqti-
kam aCvena, rom arc Tu iSviaTia am muxlis gam-
oyeneba. Tbilisis saqalaqo sasamarTlos mier 
2013 wlidan 2014 wlis 11 ivlisis mdgomare-
obiT miRebuli iqna 6.747 (eqvsi aTas Svidas 
ormocdaSvili) dauswrebeli gadawyvetileba. 
rac Seexeba danarCen informacias - ramdeni 
aseTi gadawyvetileba gasaCivrda, ramdeni 
gauqmda, ramdeni darCa ZalaSi, gaurkvevelia, 

radgan Tbilisis saqalaqo sasamarTloSi ar 
xorcieldeba saqmeebis (informaciis) statis-
tikuri aRricxva da damuSaveba. analogiuri 
mdgomareobaa Tbilisis saapelacio sasamarT-
loSi, ar arsebobs arc gasaCivrebuli pirve-
li instanciis sasamarTlos da arc TviT 
saapelacio sasamarTlos mier gamotanili 
gadawyvetilebebis statistikuri aRricxva 
da damuSaveba.

Tbilisis saqalaqo sasamarTlos magaliTs 
Tu ganvixilavT, davrwmundebiT, Tu ra sava-
lalo mdgomareobaa. weliwadnaxevarSi 6.747 
dauswrebeli gadawyve-tileba Sesageblis war-
moudgenlobis gamo, Zalian bevria, umetesoba 
gasaCiv-rdeboda. umetes SemTxvevaSi, pirveli 
instanciis sasamarTlo ar auqmebs Tavis mier 
miRebul gadawyvetilebas, sasamarTloebis 
gadatvirTulobis gamo da saqmes agzavnis 
saapelacio sasamarTloSi. aRniSnuli saqmee-
bis ganxilva didxans grZeldeba, rac xels 
uSlis swrafi marTlmsajulebis ganxor-
cielebas. probleba Tavidan rom iqnes acile-
buli, aucileblad migvaCnia, rom 2321 mux-
li (dauswrebeli gadawyvetileba Sesageblis 
warmoudgenlobis gamo) gauqmdes. es insti-
tuti, rogorc avRniSneT, xels uSlis swrafi 
marTlmsajulebis ganxorcielebas, migvaCnia, 
rom es instituti zedmeti rgolia, radgan 
e.w. „urCi mopasuxe“ isedac SeiZleba daisa-
jos, Tuki ar waradgens Sesagebels da ar da-
icavs Tavs sarCelisagan. 201-e muxlis me-4 
nawilis Tanaxmad, mopasuxe Tu ar eTanxmeba 
sarCelSi moyvanil romelime garemoebas, igi 
valdebulia miuTiTos amis mizezi da daas-
abuTos Sesabamisi argumentaciiT. winaaRmdeg 
SemTxvevaSi, mas erTmeva ufleba Seasrulos 
aseTi moqmedeba saqmis arsebiTad ganxilvis 
dros. 201-e muxlis me-5 nawilis Tanaxmad ki, 
mopasuxe valdebulia pasuxs daurTos masSi 
miTiTebuli yvela mtkicebuleba. Tu mopa-
suxes sapatio mizeziT ar SeuZlia pasuxTan 
erTad mtkicebulebaTa wardgena, igi valde-
bulia, amis Sesaxeb miuTiTos pasuxSi. winaaR-
mdeg SemTxvevaSi, mopasuxes erTmeva ufleba, 
SemdgomSi waradginos mtkicebulebebi. aRniS-
nulis Sesabamisad, Tu mopasuxe ar waradgens 
saerTod Sesagebels, mas aRar eqneba ufleba 
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waradginos Sesagebeli da daicvas Tavi. aseT 
SemTxvevaSi unda dainiSnos sxdoma, sadac 
mopasuxisagan mtkicebulebaTa miReba aRar 
moxdeba da sasamarTlo moismens mopasuxis 
mxolod samarTlebriv mosazrebebs. am dros 
sasamarTlo miiRebs Cveulebriv gadawyve-
tilebas, romelic gasaCivrdeba saapelacio 
wesiT. saqmis aseTi ganviTarebiT, Tavidan 
iqneba acilebuli Sesageblis warmoudgen-
lobis gamo, dauswrebeli gadawyvetilebis 
gasaCivrebisaTvis dakarguli dro. Tu mopa-
suxe sapatio mizeziT ver waradgens pasuxs 
(Sesagebels), maSin mas unda mieces vada Ses-
ageblis warsadgenad. 

vfiqrobT, im SemTxvevaSi, Tu mopasuxe 
ver waradgens pasuxs (Sesagebels), SeiZle-
ba dainiSnos mosamzadebeli sxdoma. Cvens 
pozicias amyarebs saqarTvelos samoqalaqo 
saproceso kodeqsis 205-e muxlis pirveli 
nawilis daTqma: „Tu mosamarTlis azriT, 
sasamarTlo ganxilvisaTvis saqmis saTa-

nadod momzadebis interesi amas moiTxovs“, 
mosamarTle uflebamosilia daniSnos 
mosamzadebeli sxdoma. Cveni pozicia 
emyareba swrafi marTlmsajulebis ganxor-
cielebis princips. amiT ki ilaxeba rogorc 
mopasuxis, aseve, mosarCelis uflebebi, 
gamoiricxeba gasaCivrebis zedmeti rgoli, 
saqmis ganxilvis Sedegad, sasamarTlos mier 
gamotanili gadawyvetileba ki gasaCivrdeba 
mxolod saapelacio wesiT.

rac Seexeba sisxlis samarTalSi arse-
bul xarvezebs, mxolod yvelaze mtkivneul 
sakiTxs Sevexebi, es aris nafic msajulTa 
institutis arseboba. Tavidanve vambobdi, 
rom es iyo didi Secdoma, sul ramdenime 
saqme iqna ganxiluli da naTlad Cans, rom 
ver amarTlebs Tavis daniSnulebas. didi 
imedi gvaqvs, rom es instituti male gau-
qmdeba.
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In the article “Actual judicial problems and their 
solutions” are discussed the difficulties that hinder 
swift judicial administration.

A merger of the courts limits the right to apply 
to the court. Our recommendation is that the united 
courts should be returned to the position existed be-
fore 2004. 

It is necessary to increase the number of judges. A 
judge must not be appointed, a judge should be elect-
ed by the people.

The so-called “enveloping” of a claim should not 
occur in the court. 

It is problematic in case of shortcoming to make 
a decree about the refusal to admit the claim (appli-
cation). It would be better if the judge made a decree 

about a shortcoming.
The stipulation of the 78 Article of the Civil Code 

of Georgia represents a problem. This stipulation 
gives to the court in its sole discretion the possibility 
to post a decree about the notice public dissemina-
tion in “a prominent place” of the court building. It 
would be better, if the change was made to the Pro-
cedure Code, where one newspaper will be indicated 
which will be a special one for public information.

We consider the Institution of a default decision 
in case of the non-submission of the objection should 
be abolished.

We reckon the Jury institution in the criminal law 
is an erroneous one.

Notes: 

1.  http://ipress.ge/new/3527-nino-gvenetadze-qveyanas-aqvs-realuri-shansi-miighos- 
       miukerdzoebeli-martlmsajuleba (GEO)
2.  http://ka.wikipedia.org/wiki/ (GEO)
3. The Chamber of Civil Cases of the Supreme Court of Georgia. The Supreme Court of 

Georgia. 2011. Case №a-998-a-7-2011. The decisions of the Supreme Court on the civil, 
corporative and other categories of cases. www.supremecourt.ge (GEO)

4.  www.supremecourt.ge/news/id/238 (GEO)
5.  https://matsne.gov.ge/ka/document/view/30346 (GEO)
6.  The Chamber of Civil Cases of the Supreme Court of Georgia. The Supreme Court of  

Georgia. 02.23.2009. Case №12. The decisions of the Supreme Court on the civil, cor-
porative and other categories of cases, p.90. www.supremecourt.ge (GEO)

Bibliography:
 

1. Arkhoshashvili, L., 2015. “The problematic issues concerning the adoption of a default    
decision by reason of the non-submission of the objection”. “Advocati”, №1-2. (GEO)

2. The Constitution of Georgia. Matsne.gov.ge (GEO)
3. 2.Civil Procedures Code  of Georgia. Matsne.gov.ge (GEO)

CURRENT PROBLEMS OF JUSTICE AND 
THE WAYS OF THEIR SOLUTION

Leila Arkhoshashvili
Doctorant of the Grigol Robakidze University, School of Law, lawyer

REZUME

Key words: 
COURT, DECISION, ADVERSARIAL

l
e
i
l

a
 a

r
x
o

S
a
S
v
i
l

i



133#2,  2015LAW AND THE WORLD

eqspertiza da 

marTlmsajulebis problemebi

guram rostiaSvili
saqarTvelos sasamarTlo mecnierebaTa akademiis aRmasrulebeli 
direqtori da bordis wevri, grigol robaqiZis saxelobis 
univeritetis asocirebuli profesori sasamarTlo mecnierebebSi

gia dekanoziSvili
grigol robaqiZis saxelobis univeritetis asocirebuli profesori, 
sasamarTlo mecnierebebSi saqarTvelos sasamarTlo mecnierebaTa 
akademiis bordis wevri 

sakvanZo sityvebi: 
eqsperti, daskvna, mtkicebuleba

marTlmsajuleba Semdegnairad gani-
marteba: `samarTlianoba, kanoniereba, sa-
samarTlo xelisuflebis ganxorcielebis 
forma, rac niSnavs sasamarTlos mier sisx-
lis samarTlisa da samoqalaqo saqmeebis 
ganxilva-gadawyvetas, ese igi, kanoniT dac-
uli sikeTis xelyofis faqtis sasamarTlo 
wesiT dadgenas da samarTaldamrRvevTa 
mimarT saxelmwifo iZulebiTi RonisZie-
bebis gamoyenebas. saqarTveloSi marTlm-
sajulebas mxolod saerTo sasamarTloebi 
axorcieleben“.1

marTlmsajuleba mudmivad saWiroebs 
kontrolsa da problemaTa gamovlenas, Sem-
dgomSi maTi aRmofxvrisa da ganviTarebis 
mizniT, raTa marTlmsajulebis aRsruleba 
moxdes obieqturad, razec damokidebulia 
adamianis bedi.

WeSmaritebis dadgena da marTlmsa-
julebis obieqturi aRsruleba SeuZlebe-
lia obieqturi da maRalkvalificiurad 
Seswavlili da gamokvleuli mtkicebule-

1 samoqalaqo enciklopediuri leqsikoni 
(http://www.nplg.gov.ge/gwdict/index.php?a=term&d= 

5&t=1775).

bebis gareSe. maTi srulfasovnad Seswavla 
ki damokidebulia Tanamedrove mecnierebis 
miRwevebis codnis gamoyenebaze eqsper-
tizis sferoSi.

saeqsperto codnis gamoyenebis gareSe 
marTlmsajulebis samarTliani warmoeba 
SeuZlebelia. dResdReobiT TiTqmis arcer-
Ti sasamarTlo saqme ar iwarmoeba eqsper-
tizis gareSe. bunebrivia, Cndeba kiTxva, 
aseT mniSvnelovan, sapasuxismgeblo da in-
formaciis momcem faqtors, ra adgili uWi-
ravs samarTalwarmoebaSi. 

eqspertizas sxvadasxva mecnieri sx-
vadasxva mniSvnelobas aniWebs. zogierTi 
mecnieri miiCnevs, rom eqspertiza saproce-
so moqmedebaa, zogierTi sagamoZiebo moq-
medebad miiCnevs, zogierTi ki miiCnevs, rom 
eqspertiza warmoadgens kriminalistikis 
nawils, romelic xels uwyobs danaSaulis 
gamovlenasa da brZolas damnaSaveobis wi-
naaRmdeg.

efeqturi da obieqturi marTlmsa-
julebis ganxorcielebisTvis, eqspertis 
daskvnasa da eqspertizis sagans mikuT-
vnebul sakiTxebs didi praqtikuli mniSvn-
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eloba aqvs. swored amitom, eqspertiza da 
masTan dakavSirebuli sakiTxebi moqceulia 
iuridiuli mecnierebis CrdilSi da misi 
adgili dRemde damkvidrebulia iuridiul 
mecnierebaSi.

 cnobili samarTalmcodne profesori 
b. xaraziSvili Tavis naSromSi `mtkiceb-
ulebiTi samarTali” aRniSnavs: `sxvadasxva 
saxis eqspertizebisTvis procesualur sta-
tuss qmnis procesualuri samarTali da 
ara `eqspertizebis Sesaxeb mecniereba”, ro-
melic arc SeiZleba arsebobdes.”2

sakiTxze aseT mjelobas Cven kategori-
ulad ver daveTanxmebiT.

Tu davuSvebT, rom eqspertiza saga-
moZiebo da saproceso moqmedebaa, rogorc 
amas bevri mecnieri amtkicebs, maSin eqsper-
ti sisxlis samarTlis saqmeSi warmoadgens 
procesis mwarmoebel pirs, rac yovlad 
dauSvebelia, radganac eqsperti aris da-
moukidebeli da misi daskvna ki _ damoukide-
beli mtkicebulebis wyaro. ase, rom ar 
iyos, maSin procesis mwarmoebel nebismier 
pirs Tavad eqneboda eqspertizis Catarebis 
ufleba. amas adasturebda 1998 wels miRe-
buli sisxlis samarTlis saproceso kideq-
sis 96-e muxlis me-5 nawili, sadac naTqvami 
iyo, rom `eqspertiza unda dainiSnos imisda 
miuxedavad, aqvs Tu ara specialuri codna 
gamomZiebels, prokurors an mosamarTles”.3

aseve SegviZlia daveyrdnoT ia CxeiZis 
mosazrebas. naSromSi _ `mtkicebulebaTa 
dasaSvebobis problema” _ igi aRniSnavs: 
`eqspertiza sagamoZiebo moqmedebaa, magram 
mas erTi specifikuri niSani axasiaTebs _ 
nebismier sagamoZiebo moqmedebas procesis 
mwarmoebeli piri axorcielebs; eqsperti-
zas ki, yvela SemTxvevaSi, saTanado cod-
niT aRWurvili piri atarebs, romelic ve-
raviTar SemTxvevaSi ver iqneba procesis 
mwarmoebeli. es kategoriulad akrZalulia 
maSinac ki, rodesac procesis mwarmoebe-

2 xaraziSvili b., 1969. mtkicebulebiTi samar-
Tali. universitetis gamomcemloba, Tbilisi, 
gv 267.

3 saqarTvelos sisxlis samarTlis saproceso 
kodeqsi. saqarTvelos parlamentis uwyebani. 
1998 w. 

li piri saTanado codnas flobs. sakiTx-
is aseTi gadawyveta sruliad logikuria. 
eqspertizis dros absoluturad gansxvave-
buli mecnierebis sxva dargSi SemuSavebu-
li meTodebiT xdeba obieqtis gamokvleva. 
Tumca, sisxlis samarTlis procesSi eqsper-
tizis Catareba imavdroulad samarTlebri-
vi sivrciTac SezRudulia.”4

aseve kargad ganmartavs aRniSnul sakiTxs 
S. fafiaSvili Tavis naSromSi “danaSaulis 
gaxsnis taqtika”: `eqsperti kanoniT dadge-
nili wesiT awarmoebs eqspertizis Catarebas, 
romlis drosac iyenebs samecniero kvlevis 
sxvadasxva meTodebs. eqspertiza tardeba 
eqspertizis damniSnavi pirisgan damoukide-
blad. es rom ase ar iyos, maSin eqspertizis 
warmoebac sagamoZiebo moqmedeba iqneboda, 
eqsperti gadaiqceoda gamomZieblis konsul-
tantad an specialistad.”5

rogorc ukve aRvniSneT, mkvlevarTa 
nawili eqspertizas aigivebs kriminalisti-
kasTan an/da miiCnevs, rogorc kriminalis-
tikis erT-erT dargs.  

`kriminalistikuri teqnika iyenebs 
iseT mecnierebaTa miRwevebs, rogorebicaa 
sabunebismetyvelo da teqnikuri mecniere-
ba, fotografia, anatomia, optika, uxilavi 
sxivebi (rentgenis, infrawiTeli, ultrai-
isferi), fizikuri qimia, fiziologia da 
sxva. magaliTad: kriminalistika, iyenebs 
ra samxedro mecnierebas _ balistikas, am 
mecnierebis safuZvelze SeimuSavebs gamokv-
levis iseT originalur xerxebs, romlebic 
saSualebas gvaZlevs, movaxdinoT tyviis 
an masris identifikacia, an maTi jgufuri 
kuTvnilebis gansazRvra. kriminalistika, 
iyenebs ra anatomias adamianis TiTis kanis 
agebulebis Sesaxeb, pirovnebis identifi-
kaciis mizniT axdens TiTis dvrilovani 
saxeebis klasifikacias, adgens dvrilovani 
xazebis zogad da kerZo niSnebs. kriminal-
istikam, gamoiyena ra zogadi fotografiis 
iseTi niSnebi, rogorebicaa gamosaxulebis 

4  CxeiZe i., 2010. mtkicebulebaTa dasaSvebobis 
problema. Tbilisi, gv. 105, 106.

5 fafiaSvili S., 2001. kriminalistika, dana-
SaulTa gaxsnis taqtika. Tbilisis universi-
tetis gamomcemloba, Tbilisi gv. 111.
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miReba zustad, swrafad, obieqturad, Sei-
muSava kriminalistikis iseTi dargebi, ro-
gorebicaa sasamarTlo operatiuli foto-
grafia sasamarTlo kvleviTi fotografia. 
kriminalistika, iyenebs ra fiziologiur 
mecnierebas, kerZod ki adamianis tvinSi 
dinamikuri stereotipis Camoyalibebas, 
amis safuZvelze swavlobs adamianis xelis 
formirebas da xelnawerebisa da xelmow-
erebis gamokvlevis meTodebs.”6 

ver daveTnxmebiT specialistTa da mec-
nierTa iseT msjelobas, romlebic eqsper-
tizas iuridiuli mecnierebis dargad 
miiCneven an aigiveben masTan, radganac 
eqspertizas aqvs gansxvavebuli miznebi 
da amocanebi iuridiuli mecnierebisgan, 
aseve gansxvavebulia maTi saganic. garda 
amisa, vfiqrobT eqspertizis aseTi gageba 
da praqtikulad misi aseTi mniSvnelobiT 
gamoyeneba, warmoadgens misive warmoSobis 
ganuviTarebel (dausrulebel) nayofs.

istoriuli wyaroebidan Cans, rom 
eqspertizas Tavdapirvelad iyenebdnen, 
rogorc saproceso da sagamoZiebo moq-
medebis damxmare sagans (magaliTad: da-
naSaulis kvalis aRmosaCenad, danaSaulis 
garemoebis dasadgenad, danaSaulis winaaR-
mdeg sabrZolvelad, danaSaulis Tavidan 
asacileblad da sxva). am mosazrebas dRe-
sac bevri mecnieri uWers mxars, magram Sem-
dgomSi misma ganviTarebam da Tanamedrove 
moTxovnilebebma daxvewa da daayena sakiTxi 
praqtikaSi eqspertizis farTod gamoy-
enebisa, rac aisaxeba imaSi, rom eqspertiza 
dResdReobiT ukve gamoiyeneba ara marto 
sisxlis samarTlis saqmeSi, aramed sxva 
sferoebSic (kerZo, sabaJo, samoqalaqo da 
sxva saqmeebSi). eqspertizam, swored amitom 
SeiZina sxva mniSvneloba da dResdReobiT 
gvevlineba ara rogorc danaSaulis kvalis 
aRmoCenis da danaSaulis garemoebebis dad-
genis saSualeba, aramed sxvadasxva sakiTxze 
obieqturi WeSmaritebis dadgenis (mtkiceb-
ulebis) mniSvnelobiT.

6 gaxokiZe j., gogSeliZe r., simoniSvili v., 
faliaSvili a., fafiaSvili S., cincaZe d., 
WoRoSvili r., 1995 kriminalistika tomi 3.. ga-
momcemloba `nekeri“, gv 12.

Tumca, unda iTqvas, rom Cveni msjelo-
bis azri ar unda iyos gagebuli ise, rom 
danaSaulis kvalis aRmoCenisa da sisxlis 
samarTlis saqmeze sxvadasxva garemoebis 
dasadgenad saeqsperto mecnierebas (sae-
qsperto kvlevebs) ar gamoiyeneben. ra Tqma 
unda, gamoiyeneben, magram danaSaulis kva-
lis aRmoCena da sisxlis samarTlis saq-
meze sxvadasxva garemoebis dadgena ar war-
moadgens eqspertizis mizans; irkveva, rom 
eqspertizis mizans warmoadgenda gamoZiebi-
saTvis daxmarebis aRmoCena da danaSaulis 
winaaRmdeg brZola, magram dResdReobiT 
man ukve mtkicebiTi mniSvneloba SeiZina. 
swored es warmoadgens aucilebel piro-
bas, gavmijnoT iuridiuli mecniereba da 
eqspertiza.

Tu davuSvebT, rom eqspertiza iuridi-
uli mecnierebis nawili da sagamoZiebo mo-
qmedebaa, maSin eqspertizis Catareba unda 
ganvixiloT, rogorc saproceso moqmedeba. 
aseT SemTxvevaSi ki saeqsperto daweseb-
uleba unda eqvemdebarebodes mxolod da 
mxolod procesis mwarmoebel organos da 
dauSvebeli iqneboda sxva struqturebis 
mier eqspertizis warmoeba.

swored es ori urTierTgamomricxavi 
garemoeba warmoadgems davis sagans. 

eqspertizis sagani, miznebi 
da amocanebi
qronilogiurad mivyveT eqspertizis sa-

gans mikuTvnebuli sakiTxebisa da eqsper-
tizaSi arsebuli problemebis ganxilvas. 
upirvelesad, ganvsazRvroT eqspertizis 
sagani, miznebi da amocanebi.  

rogorc zemoT aRiniSna, eqspertiza da-
moukidebel dargad ar miiCneva da mas ga-
nixilaven sxvadasxva mecnierebis (dargis) 
damxmare sagnad, magram am sakiTxisadmi 
aseT midgomas ver daveTanxmebiT.

sayovelTaod cnobilia, rom Taname-
drove samecniero teqnikuri revoluciis 
pirobebSi arc erTi mecniereba ar SeiZleba 
ganviTardes izolirebulad, Tu ar gamoiy-
enebs sxva mecnierebebis miRwevebs. magali-
Tad: `gamoZiebisa da sasamarTloSi saqmis 
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ganxilvis dros gamoiyeneba teqnikuri sa-
Sualebebi, magaliTad: sasamarTlo foto-
grafia, rentgenis, ultraiisferi, infrawi-
Teli sxivebi, liTonmZebni da sxva, magram 
isini gamoiyeneba im amocanebis gadasawyve-
tad, rom yoveli Cadenili danaSauli gaixs-
nas swrafad, SemTxvevis adgilze aRmoCndes 
danaSaulis Cadenis kvali da dadgindes 
WeSmariteba”.7 

imisaTvis, rom esa Tu is dargi gan-
viTardes, saWiroa, sworad ganisazRv-
ros misi miznebi da amocanebi, SemuSavdes 
meTodologiuri safuZvlebi da misTvis 
damaxasiaTebeli kvlevis meTodebi, Seiqm-
nas mocemuli sagnisaTvis damaxasiaTebeli 
sistema, gansazRvros misi adgili sxva momi-
jnave mecnierebaTa sistemaSi da Camoayali-
bos misTvis damaxasiaTebeli principebi da 
kanonzomierebebi. 

imisaTvis, rom SemecnebiTma moRvaweobam 
Tavis mizans miaRwios, unda ganisazRvros 
misi kvlevis sagani. 

Cveni mizania, SevecadoT eqspertizaSi 
arsebuli xarvezebis gamosworebas da wv-
lili SevitanoT eqspertizis sakiTxebis 
daxvewa_ganviTarebaSi, amitom, upirveles 
yovlisa, ganvsazRvroT eqpertizis sagani, 
miznebi da amocanebi.

eqspertizis kvlevis sagans warmoadgens 
nivTebis, sagnebis, pirovnebis, sxvadasxva 
kvalTa da obieqtTa gamokvleva. magaliTad: 
iaraRis tipis dadgena, masris gamokvleva, 
avtomanqanis saidentifikacio kodis dad-
gena, TiTis kvalis gamokvleva, avtomanqa-
nis tipis dadgena, pirovnebis gamokvleva 
da ase Semdeg.

eqspertizis mizans warmoadgens kvle-
vis saganze mecnieruli kvlevebis safuZ-
velze dadgindes obieqturi WeSmariteba; 
eqspertizis amocanas ki warmoadgens, 
sistemaSi moiyvanos mecnierebebis Taname-
drove miRwevebi da eqspertizis sagans 
mikuTvnebuli sakiTxebi; SeimuSaos da Se-
qmnas iseTi teqnikuri saSualebebi, meTo-

7 gaxokiZe j., gogSeliZe r., simoniSvili v., 
faliaSvili a., fafiaSvili S., cincaZe d., 
WoRoSvili r., 1995 kriminalistika tomi 3.. ga-
momcemloba `nekeri“, gv 9.

debi da meTodikebi, romlebic xarisxis 
maRali albaTobiT miscems saSualebas 
kvlevis saganze obieqturi WeSmaritebis 
dadgenisTvis.

swored sxva mecnierebebze dayrdno-
biT, maTi sinTezisa da sistemaSi moyvanis 
Sedegad yalibdeba, kvlevis damoukidebeli 
dargi _ `saeqsperto mecniereba“. 

yovelive zemoaRniSnulidan gamomdin-
are, eqspertebi da mecnierebi ikvleven, ad-
genen da SeimuSaveben iseT meTodebs, meTo-
dikebs da teqnikur saSualebebs, romlebic 
xarisxis maRali albaTobiT iZlevian kvle-
vis saganze obieqturi WeSmaritebis dadge-
nis saSualebas (vinaidan cdomileba dayva-
nilia minimumamde, WeSmariteba, romelic 
dadgindeba, iqneba obieqturi da ara abso-
luturi). 

eqspertizisaTvis damaxasiaTebelia Sem-
ecnebis iseTi obieqtebi, rac adgens da 
gansazRvravs kvalTa, saganTa, pirovnebaTa 
da sxva obieqtTa gamokvlevis da identi-
ficirebis kanonzomierebebs.

eqspertiza, rogorc kvlevis 
damoukidebeli dargi
ganvixiloT eqspertizis roli marTlm-

sajulebis ganxorcielebaSi da SevadaroT 
igi sxva mecnierebebs, gamovyoT gansxvave-
bebi, romlebic miuTiTebs eqspertizis, 
rogorc damoukidebeli dargis, arseboba-
ze.  

 termini `iuridiuli” niSnavs `yove-
lives, rac dakavSirebulia uflebriv, 
samarTlebriv normebTan da am normebis 
Seswavla-gamoyenebasTan.”8 

iuridiuli mecnierebis mizania, 
Seiswavlos da gadawyvitos samarTlebri-
vi sakiTxebi. Sesabamisad, iuridiuli mec-
nierebis dargebs, sisxlis samarTlis pro-
cess da kriminalistikas aqvs sakuTari 
miznebi da amocanebi, magram iuridiuli 
mecnierebis yvela dargi miznad isaxavs 

8 orlovi i.eqspert-kriminalistis saxelmZR-
vanelo, 2007. Sinagan saqmeTa saministros ak-
ademia, Tbilisi, orlov iu. k. ukaz. soC. s. 124, 
gv 3.
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danaSaulis winaaRmdeg brZolas da mar-
Tlmsajulebis samarTlianad aRsrulebas.

magaliTad, sisxlis samarTlis pro-
cesis mizneb da amocanebia, daadginos 
danaSaulis gamoZiebis, sisxlissamarT-
lebrivi devnisa da marTlmsajulebis ganx-
orcielebis wesebi, aseve marTlsawinaaRm-
dego qmedebis faqtobrivi garemoebebi da 
misi Camdeni piri, ar dauSvas udanaSaulo 
piris dasja, daicvas sisixlis samarTlis 
procesis monawileTa uflebebi da Tavi-
suflebebi, daamkvidros sazogadoebaSi 
kanonis, humanizmisa da samarTlianobis 
ideebis pativiscema. 

kriminalistikis miznebi da amocanebia, 
Seiswavlos sxvadasxva mtkicebulebis efeq-
turi aRmoCenis, fiqsirebis da gamokvlevis 
xerxebi, SeimuSaos iseTi teqnikuri da taq-
tikuri xerxebi, romlebic xels Seuwyobs 
danaSaulis gamovlenas da Tavidan acilebas. 

`kriminalistika” laTinuri sityvaa 
da niSnavs danaSauls, e.i mecnierebas, 
romelic mowodebulia damnaSaveobis wi-
naaRmdeg brZolisaken. damnaSaveobis wi-
naaRmdeg brZolas emsaxureba ara marto 
kriminalistika, aramed sxva mecniere-
bebic, amitom iuridiul literaturaSi 
termini „kriminalistika“ ixmareba ori _ 
farTo da viwro gagebiT: farTo gagebiT 
kriminalistika moicavs damnaSaveobis wi-
naaRmdeg brZolisaken mowodebul yvela 
mecnierebas: sisxlis samarTals, sisx-
lis samarTlis process, kriminologias, 
operatiul-samZebro saqmianobas da a.S. 
kriminalistika viwro gagebiT warmoad-
gens mtkicebulebaTa efeqturi aRmoCenis, 
fiqsirebisa da gamokvlevis saSualebas.

`kriminalistika aris specialuri 
iuridiuli mecniereba, romelic saproceso 
normebis safuZvelze, swavlobs kvalTa da 
sxva mtkicebulebaTa efeqturi aRmoCenis, 
fiqsirebis, gamokvlevisa da gamoyenebis 
kanonzomierebebs, agreTve teqnikur saSu-
alebebs, taqtikur xerxebsa da calkeuli 
danaSaulis gamoZiebis meTodebs, danaSau-
lis organizebulad, mizanSewonilad gaxs-
nis, misi acilebisa da saqmeze WeSmaritebis 

dadgenis mizniT”.9 xolo eqspertizis 
mizanebi da amocanebi mkveTrad gansxvavebu-
lia da ganekuTvneba kvlevis absoluturad 
gansxvavebul sferos. 

eqspertizis mizansa da amocanebs ar 
warmoadgens arc samarTlebrivi sakiTx-
is gadawyveta, arc sagamoZiebo da sap-
roceso moqmedebebis Catareba da arc 
danaSaulis winaaRmdeg brZola. amis dama-
dasturebelia orlovis cnobili sityvebi: 
`samarTlebrivi sferosTvis mikuTvnebuli 
sakiTxebis gadawyveta ara eqspertis, ar-
amed gamomZieblis, porokuroris, mosamar-
Tlis kompetenciaa”.10

`literaturaSi araerTxel aRiniSna, rom 
eqspertiziT, dauSvebelia, gadawydes iseTi 
iuridiuli sakiTxebi, rogorebicaa: ganz-
raxva, gaufrTxilebloba, da sxva; agreTve, 
saeqsperto daskvniT ar SeiZleba dadgindes 
`dazaralebulis saxis waruxoceli simaxin-
je”, TviTmkvleloba”, ubeduri SemTxveva”, 
`SeuZlia Tu ara pirs agos pasuxi Tavis 
qmedebaze. ...es sakiTxebi unda daadginos 
gamomZiebelma da sasamarTlom”,11 igive 
motivzea dafuZnebuli moqmedi, sisxlis 
samarTlis saproceso kodeqsis 51-e muxlis 
me-3 nawili: `dauSvebelia mowmis sandoobis 
Sesaxeb eqspertizis Catareba”12 da 1998 wlis 
saqarTvelos sisxlis samarTlis saproceso 
kodeqsis, 96-e muxlis, me-4 nawili: `samarT-
lebriv sakiTxTa gadasawyvetad eqspertiza 
ar tardeba.”13

eqspertizis miznebsa da amocanebs ki 
warmoadgens Semdegi: kvlevis saganze obi-
eqturi WeSmaritebis dadgena; teqnikuri 
saSualebebis, meTodebis da meTodikebis 

9 orlovi i.eqspert-kriminalistis saxelmZR-
vanelo, 2007. Sinagan saqmeTa saministros ak-
ademia, Tbilisi, orlov iu. k. ukaz. soC. s. 124, 
gv 3.

10 Орлов Ю. 2000. Основы теории доказательств в 
уголовном процессе. М., С. 124. 

11   Строгович М. 1968. курс советсская уголовнова 
процесса. Том I, Моссква, с. 450. 

12   saqarTvelos sisxlis samarTlis saproceso 
kodeqsi. saqarTvelos parlamentis uwyebani. 
2009 w.

13   saqarTvelos sisxlis samarTlis saproceso 
kodeqsi. saqarTvelos parlamentis uwyebani. 
1998 w.
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Seqmna, romlebic daexmareba mas miznis miR-
wevaSi.

gansxvavebebis dadasturebiT mivdivarT 
logikur daskvnamde, rom sagnebi, romelT-
ac dRemde aerTmniSvnelianeben, sinamd-
vileSi erTmaneTisgan damoukidebeli da 
gansxvavebuli sagnebia, xolo Cveni msj-
eloba naTlad adasturebs saeqsperto mec-
nierebis damoukideblobas.  

 amitomac, samarTalwarmoebaSi Zalze 
didi mniSvneloba eniWeba eqspertizas, ma-
gram ara rogorc sisxlis samarTlis sap-
roceso an sagamoZiebo moqmedebas, arc ro-
gorc gamoZiebis damxmare dargs da ara im 
mizniT, rom gamoZieba daayenos swor kval-
ze, aramed im mizniT, rom gamosakvlev obi-
eqtze da eqspertis winaSe dasmul sakiTxze 
daadginos obieqturi WeSmariteba. is, Tu 
rogor gamoiyenebs gadawyvetil sakiTxs 
gamoZieba da sasamarTlo, scildeba eqsper-
tizis kompetenciis farglebs.

eqspertizisTvis erT-erTi mniS-
vnelovani sakiTxia is, rom eqpertiza tar-
deba mxolod da mxolod mecnierulad 
dadgenili da damtkicebuli meTodebiT. 
yovlad dauSvebelia, eqspertma daskvna 
Seadginos mecnieruli dasabuTebis gar-
eSe, Tavisi logikuri msjelobis, mowmis 
Cvenebis, Tavisi praqtikuli gamocdilebisa 
Tu sxva garemoebis Sedegad gamotanili az-
ris mixedivT.

eqspertis daskvna, 
rogorc mtkicebulebis 
damoukidebeli wyaro
 eqspertis daskvnas, rogorc damoukideb-

el mtkicebulebas, Zalian didi mniSvneloba 
aqvs marTlsajulebis ganxorcielebis pro-
cesSi. praqtikaSi xSiria kamaTi imis Sesaxeb, 
Tu ratom unda miviCnioT eqspertis daskvna 
damoukidebel mtkicebulebad.

`mtkicebuleba erTaderTi saSualebaa, 
romliTac warsulSi momxdari danaSau-
lebrivi faqtis aRdgena da saqmeze obieq-
turi WeSmaritebis dadgenaa SesaZlebeli. 
mtkicebuleba es aris informacia, romelic 
adasturebs an uaryofs raime faqts an mov-

lenas. Tu ar arsebobs piris damnaSaveobis 
damadasturebeli informacia, misi msja-
vrdeba SeuZlebelia. amasTanave, rogorc 
aRvniSneT, mtkicebuleba warsulSi momx-
dar movlenasTan dakavSirebuli erTad-
erTi rgolia. amitom sisxlis samarTlis 
saqmis bedi mtkicebulebaTa erToblioba-
zea damokidebuli. informacia, romelic 
sisxlis samarTlis saqmeze mtkicebulebis 
statusiT sargeblobs, mniSvnelovan samar-
Tlebriv Sedegebs warmoSobs. magaliTad, 
saqmeze Sekrebil mtkicebulebaTa safuZ-
velze xdeba piris damnaSaved cnoba, misTvis 
sisxlis samarTlebrivi pasuxismgeblobis 
dakisreba, dazaralebulisTvis material-
uri, qonebrivi Tu moraluri zianis anaz-
Raureba da ase Semdeg. swored am mtkice-
bulebaTa erT-erT damoukidebel wyaros 
warmoadgens eqspertis daskvna.”14

`imisaTvis, rom informaciam iuridiuli 
Zala SeiZinos, misi sisxlis samarTlis saq-
meze gamoyeneba SesaZlebeli gaxdes da amas 
garkveuli samarTlebrivi Sedegebi mohyves, 
es informacia sisxlis samarTlis sapro-
ceso kodeqsis moTxovnaTa mkacri dacviT 
unda iyos mopovebuli. dasaSveboba mtkice-
bulebis swored iseTi Tvisebaa, romelic 
axasiaTebs informaciis wyaros, misi miRebi-
sa da fiqsaciis xerxebis kanoniereba”,15 
maSasadame, Tu informacia ar Seesabameba 
kanonis moTxovnebs, is sisxlis samarTlis 
saqmidan gamoiricxeba.

eqspertis daskvna, rogorc mtkicebule-
ba, pirdapir da xazgasmiT ar aris aRniS-
nuli moqmed sisxlis samarTlis saproce-
so kodeqsSi, rogorc es iyo 1998 wlis 28 
aprils miRebul sisxlis samarTlis sap-
roceso kodeqsis 120-e muxlSi: `eqspertis 
daskvnas mtkicebulebis mniSvneloba aqvs”.

eqspertis daskvna aramarto TviTon war-
moadgens mtkicebulebas, aramed eqspertis 
daskvniT sxva mtkicebulebaTa iuridiuli 
Zalac SeiZleba ganisazRvros. 

ganvixiloT sisxlis samarTlis saqmis 

14   CxeiZe i., 2010. mtkicebulebaTa dasaSvebobis 
problema sisxlis samarTlis procesSi. ga-
momcemloba `meridiani”, Tbilisi, gv 8.

15 iqve, gv.11.
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magaliTi: arsebobs mtkicebulebebi, rom-
lebic Tavisi SinaarsiT warmoadgens mt-
kicebulebas, anu iZleva garkveul infor-
macias momxdari danaSaulis Sesaxeb, Tumca 
dasaSveb mtkicebulebad maTi cnoba ar mox-
deba damatebiTi gamokvlevis (eqspertizis) 
gareSe. swored es gamokvleva aniWebs mas 
iuridiul Zalas, raTa miCneul iqnas dasaS-
veb (srulfasovan) mtkicebulebad. meti 
sicxadisTvis, ganvixiloT magaliTi: yaCa-
Robis faqtze amoRebulia cecxlsasroli 
iaraRi. aRniSnuli iaraRi udavod warmoad-
gens mtkicebulebas, magram damatebiTi 
gamokvlevis Sedegma (eqspertis daskvnam) 
SeiZleba sruliad Secvalos danaSaulis 
kvalifikacia (unda dadgindes: warmoadgens 
Tu ara igi cecxlsasrol iaraRs da vargi-
sia Tu ara aRniSnuli cecxlsasroli iara-
Ri gamoyenebisTvis). 

msgavsi SemTxvevaa, rodesac unda dadg-
indes: sakvlevi obieqtis xarisxTan da dage-
nil normebTan Sesabamisoba. am SemTxvevaSi 
mtkicebulebiTi Zala warmodgenil nivTier 
mtkicebulebebs aqvs mxolod eqspertis 
daskvnis Sedgenis Semdeg, rodesac dadg-
indeba, Seesabameba Tu ara sakvlevi obieqti 
dadgenil normebs an standartebs. 

garda amisa, aris sakiTxebi, rodesac 
unda ganvsazRvroT qonebis Rirebuleba, 
magaliTad: `qonebaze yadaRis dadebis” 
dros. aseT SemTxvevebSi eqspertizis winaSe 
warmodgenili sakvlevi obieqti ar war-
moadgens nivTier mtkicebulebas, magram 
misi gamokvlevis Sedegad, eqspertis mier 
gacemuli daskvna, romelSic gansazRvru-
lia qonebis saSualo sabazro Rirebuleba, 
warmoadgens mtkicebulebas, ris safuZvel-
zec Semdgom xdeba am qonebaze kanoniT gaT-
valiswinebuli zomebis miReba.

rogorc zemoT moyvanili msjelobidan 
da magaliTebidan Cans, eqspertis daskvna 
warmoadgens damoukidebel mtkicebule-
bas, radgan Tu eqspertis daskvnas mtkice-
bulebad ar miviCnevT, SeuZlebeli iqneba 
obieqturi WeSmaritebis dadgena da mar-
Tlmsajulebis sworad ganxorcieleba.

eqspertis daskvnis mniSvnelobidan da 

funqciidan gamomdinare, praqtika moiTxovs 
eqspertizasTan dakavSirebuli sakiTxebis 
sakanonmdeblo CarCoebSi moqcevas. eqsper-
tizasTan dakavSirebuli sakiTxebi dRes-
dReobiT dauregulirebelia, ar arsebobs 
specialuri kanoni an/da iuridiuli norma, 
romelic gansazRvravs, Tu ra aris sae-
qsperto dawesebuleba, ra funqciebi da 
movaleobebi ekisreba mas, ra saqmianobas 
unda eweodes, ra iuridiul statuss unda 
atarebdes da a.S. aseve ar regulirdeba 
is meTodebi/meTodikebi, romelTa meSveo-
biTac xdeba eqspertizis Catareba. zustad 
ar aris Camoyalibebuli eqspertis defini-
cia, rac aseve did problemas warmoadgens, 
radgan sxvadasxva iuridiuli norma iZleva 
eqspertis sxvadasxvagvar ganmartebas da 
a.S. aseve problemuria eqspertis licen-
zirebisa da saeqsperto ganaTlebis miRebis 
sakiTxebi, rac marTlmsajulebis did prob-
lemas warmoadgens.

 zemoT aRniSnul sakiTxebze sakanonmde-
blo CarCoebis ararseboba marTlmsajule-
baSi warmoSobs Semdeg problemebs: nebis-
mier pirs, romelsac gauCndeba saeqsperto 
dawesebulebis daarsebis an eqspertad muS-
aobis survili, sruli da kanonieri ufleba 
aqvs, ganaxorcielos aRniSnuli saqmianoba, 
radgan ar aris kanoniT dadgenili sakvali-
fikacio Tu salicenzio pirobebi, rogorc 
eqspertisaTvis, aseve saeqsperto daweseb-
ulebisaTvis. amiT, saboloo jamSi, kiTxvis 
niSnis qveS dgeba eqspertis kvalificiuro-
ba da daskvnis obieqturoba. 

aqedan gamomdinare, arsebul praqti-
kaSi sasamarTlo da saxelmwifo organoebs 
eZlevaT saSualeba, upiratesoba mianiWon 
im saeqsperto daskvnas, romelic maTTvis 
ufro misaRebia. es problema gansakuTrebiT 
ikveTeba sisxlis samarTlis saqmis warmoe-
bisas. Tu aRniSnuli sakiTxebi ar iqneba 
mowesrigebuli, maSin SeuZlebeli xdeba 
samarTliani da obieqturi ganaCenis gamo-
tana da, Sesabamisad, samarTliani sasamarT-
los arseboba.

mogexsenebaT, mxareTa Tanasworobis da 
SejibrebiTobis principi moiTxovs mxareTa 
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Tanaswor mdgomareobaSi Cayenebas. aRniS-
nuli praqtika da sakanonmdeblo normebi 
ki saxelmwifo organoebs (mxares) upirates 
mdgomareobaSi ayenebs, radgan saxelmwifo 
organoebs aqvT uamravi berketi. mag: sax-
elmwifo organoebs aqvT saSualeba Tavad 
Seqmnan iseTi mniSvnelovani dokumenti, 
eqspertis daskvna, romelsac sasamarTloSi 
mtkicebulebad gamoiyenebs meore mxaris 
winaaRmdeg, riTac irRveva mxareTa Tanas-
worobis principi da adamianis uflebebi, 
aseve knindeba eqspertizis ZiriTadi prin-
cipebi: damoukidebloba, miukerZoebloba 
da obieqturoba.

problemidan gamomdinare, Cveni rekomen-
daciiT, mxare ar unda iyos uflebamosili, 

Tavad Caataros eqspertiza. eqspertizis 
warmoebis ufleba unda mieniWos mxolod 
damoukidebel struqturas, romelic ar 
iqneba saeqsperto daskvnis SedegiT dain-
teresebuli. es eqspertizis fundamenturi 
da ZiriTadi principebis safuZvelia.

yovelive zemoT aRniSnulidan gamom-
dinare, aucilebelia, daiwyos saeqsperto 
sistemis reformireba, saWiroa, Seiqmnas 
specialuri kanoni eqspertizis Sesaxeb, 
romelic daaregulirebs da sakanonmdeblo 
CarCoebSi moaqcevs eqspertizasTan daka-
vSirebul esoden mniSvnelovan sakiTxebs, 
rac pirdapir kavSirSia da mniSvnelovan 
rols asrulebs samarTliani sasamarTlosa 
da samarTlianobis damkvidrebaSi.
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The work `Expertise and Problems of Justice“ 
discusses the major problems related to expertise. 
The considerations that contradict or agree the le-
gal norms and scientific theories exiting up today are 
well-reasoned. It should be stated that a lot of works 
have been dedicated to the issues related to exper-
tise; though, a number of issues should be studied 
and improved. 

The consideration about the significance of exper-
tise in the criminal law procedure is unambiguously 
stated in the work and is determined its place. The 
idea that expertise does not belong to the sphere of 

studying criminal law procedure is developed in the 
work, though it is very important for legal proceeding. 

It is determined in the work that expertise is an in-
dependent filed of research which has its own subject 
of research, goals and objectives. 

The goal and objectives of expertise are not solu-
tion of legal issues, carrying out investigatory and pro-
cedural activities and fight against crime. This is what 
distinguished it from other fields of juridical sciences. 
That is why- an expert’s conclusion is a source of inde-
pendent evidences.

EXPERTISE AND PROBLEMS OF JUSTICE 

Guram Rostiashvili
Executive Director and Board Member of Georgian Forensic Academy, 
Associate Professor in Forensic Sciences of Grigol Robakidze University 

 
Gia Dekanozishvili 
Board Member of Georgian Forensic Academy,
Professor in Criminalistics of Grigol Robakidze University
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marTlmsajulebis aqtualuri 

problemebi saqarTvelos organul 

kanonSi - `saqarTvelos Sromis 

kodeqsi" - da maTi daZlevis gzebi

amiran zenaiSvili
qarTul amerikuli universiteti - samarTlis doqtori,
daviT aRmaSeneblis saxelobis universitetis profesori,
saqarTvelos parlamentis regionuli politikisa da TviTmmarTvelobis 
komitetis samecniero-sakonsultacio sabWos wevri, 
saqarTvelos energetikis muSakTa profesiuli kavSiris Tavmjdomare 

sakvanZo sityvebi: 
sasamarTlo, gaficva, lokauti

naSromis meTodi da mizani
naSromSi mimoxilulia ganxiluli 

sakiTxebi, rogorc qveynis maStabiT arse-
buli regulaciebi (saqarTvelos konstitu-
cia, organuli kanoni „saqarTvelos Sromis 
kodeqsi“ da sxva kanonebi) aseve saerTaSor-
iso aqtebiT da konvenciebiT sayovelTaod 
aRiarebuli ufleba. 

naSromis safuZvelia uaxlesi samecnie-
ro SemecnebiTi meTodologiebi, maT So-
ris _ formaluri iuridiuli, SedarebiTi 
samarTlebrivi struqturul-funqciuri 
analizis meTodebi. mimoxilulia sakvlevi 
Temis rogorc saqarTvelos sakanonmdeblo 
sivrceSi arsebuli regulaciebi, aseve saer-
TaSoriso aqtebi da konvenciebi. swored 
am meTodologiis gamoyenebiTaa ganxor-
cielebuli calkeuli moTxovnebis mom-
wesrigebeli normebis sistemuri analizi 
saqarTvelos konstituciis, saerTaSoriso 
aqtebisa da konvenciebis, asocirebis Ses-
axeb SeTanxmebiT aRebuli valdebulebis 
qveynis kanonmdeblobaSi implementaciis 
problemebi.

kvlevis mizania marTlmsajulebaSi ar-

sebuli aqtualuri problemebis warmoCena, 
sazogadoebis informireba, qveynis kanon-
mdeblobis saerTaSoriso konvenciebTan 
Tavsebadobisa da qveynis demokratiulad 
ganviTarebis xelSewyoba da maTi daZlevis 
gzebis moZieba.

sakanonmdeblo Canawerebi, romlebic 
iZlevian sxvadasxvagvarad gagebis Sesa-
Zleblobas, xSir SemTxvevaSi sasamarT-
loebSi saqmis ganxilvisas damabneveli da 
arasamarTliani gadawyvetilebis gamotanis 
sababi xdeba, igi xels uSlis sasamarTlos 
mier erTgvarovani praqtikis Camoyalibe-
bas. SromiT-samarTlebriv urTierTobebSi 
sakiTxis gadawyvetisas riskis matarebeli 
aRmoCnda rigi sakiTxebi, romlebsac qvemoT 
mimovixilavT. 

saqarTvelos Sromis kodeqsis meore 
muxlis meoTxe nawili ganmartavs gare-
moebebs, Tu ra miiCneva diskriminaciad da 
qmedebaTa ra tipis erToblioba CaiTvleba 
diskriminaciad _ moqmedebaTa erToblioba 
Tu pirisTvis iseTi pirobebis Seqmna, rom-
lebic pirdapir an arapirdapir auaresebs 
mis mdgomareobas analogiur pirobebSi 
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myof sxva pirTan SedarebiT. aseTi faqtis 
dadasturebisTvis, sxva elementebTan er-
Tad, aucilebeli atributia „mtruli“ 
damokidebulebis arseboba. aRsaniSnavia, 
rom „mtruli“ damokidebulebis ganmarte-
ba qarTul iurisprudenciaSi ar gvxvdeba. 
sabWoTa periodSi misi analogi gvxvdeboda 
sabWoTa sisxlis samarTalSi, romliTac e.w. 
sabWoTa xalxis „mtrebs“ asamarTlebdnen. 

konvencia Sromisa da dasaqmebis sferoSi 
diskriminaciis Sesaxeb ganmartavs diskrim-
inaciis cnebas,1 mocemulobas gansazRvravs 
„qalTa diskriminaciis yvela formis aRmofx-
vris konvenciac“. am konvenciis mixedviT, 
cneba _ “diskriminacia qalTa mimarT” - niS-
navs nebismier gansxvavebas, gamonakliss an 
SezRudvas sqesis niSniT, romelic laxavs an 
ararad aqcevs politikur, ekonomikur, so-
cialur, kulturul, moqalaqeobriv an sxva 
raime sferoSi mamakacTa da qalTa Tanasworu-
flebianobis safuZvelze qalTa mier (maTi 
ojaxuri mdgomareobis miuxedavad) adamian-
is uflebebisa da ZiriTadi Tavisuflebebis 
aRiarebas, sargeblobasa da ganxorcielebas. 
msgavsi saxeli arc saerTaSoriso iuridiul 
terminologiaSi moiZebneba. 

udavoa, rom msgavsi Canaweri arTulebs 
faqtis dadgenis sicxades da mkvdari ter-
mini iwvevs dabneulobas. romeli qmedeba 
da ra sixSiriT CaiTvleba mtrul damok-
idebulebad, romelic atarebs qronikul 
xasiaTs, absoluturad gaurkvevelia. 

problemis daZlevis gzebi:
vfiqrob, diskriminaciis ganmartebidan 
amoRebul unda iqnes termini „mtruli“. 

1 „konvencia Sromisa da dasaqmebis sferoSi 
diskriminaciis Sesaxeb“ 

1. am konvenciis miznebisaTvis termini „diskri-
minacia“ moicavs: 

a. yovelgvar gansxvavebas, dauSveblobas, an 
upiratesobas rasis, kanis feris, religiis, sqesis, 
politikuri mrwamsis, ucxoelebis an socialuri 
warmomavlobis niSniT, romelic iwvevs Sromisa 
da dasaqmebis sferoSi SesaZleblobebis an 
mopyrobis Tanasworobis mospobas an darRvevas; 

b. yovelgvar sxva gansxvavebas, dauSveblobas 
am upiratesobas, romelic iwvevs Sromisa 
da dasaqmebis sferoSi SesaZleblobebis an 
mopyrobis Tanasworobis mospobas an darRvevas 
da romelsac Sesabamisi wevri gansazRvravs 
mewarmeTa da mSromelTa warmomadgenlobiTs 
organizaciebTan, sadac aseTebi arsebobs, da sxva 
Sesabamis organoebTan konsultaciiT. 

sasamarTloebs xSir SemTxvevaSi mimar-
Taven pirebi diskriminaciis safuZvelze 
im dros, roca samuSaoze maTi miRebisas 
SerCeva xdeba gaurkveveli niSniT. samar-
Tliani sasamarTlo valdebulia, ganixilos 
da gadawyvitos sakiTxi obieqturad, fun-
damenturi Rirebulebebis dacvis uzrunve-
lyofiT.

Sromis kodeqsis mexuTe muxlis merve 
nawili damsaqmebels aTavisuflebs pa-
suxismgeblobisgan, daasabuTos Tavisi 
gadawyvetileba dasaqmebaze uaris Tqmis 
Sesaxeb. saqarTvelos konstituciis 30-e 
muxli gansazRvravs Sromis Tavisuflebis 
sayovelTaod aRiarebul princips. Sromis 
TavisuflebaSi, sakonstitucio ganmarte-
biT, erTi mxriv, saqarTvelos moqalaqis 
dacvis valdebulebaa SromiT samarTlebriv 
urTierTobebSi, xolo meore mxriv, saxelm-
wifos valdebuleba da zrunva moqalaqeTa 
dasaqmebisaTvis.

damsaqmebelsa da dasaqmebuls Soris 
urTierTobis warmoSobis safuZveli Sromis 
xelSekrulebaa, romelic mxareebs garkveul 
moTxovnebs aniWebs da valdebulebebs akis-
rebs. damsaqmeblisaTvis erT-erTi aseTi 
saxelSekrulebo valdebuleba dasaqme-
bulisadmi aradiskriminaciuli mopyrobaa, 
romelic man, saqarTvelos Sromis kodeq-
sis me-2 muxlis me-2 punqtis Tanaxmad, jer 
kidev winasaxelSekrulebo urTierTobisas 
unda daicvas. SromiTi urTierTobebis 
mxare aseve kerZo samarTlis subieqts 
warmoadgens, Tumca, monawileTa faqto-
brivi uTanasworobidan gamomdinare, sust 
poziciaze myofi mxaris interesebis da-
sacavad, imperatiuli normebis dawesebiT, 
kerZo samarTlebrivi principebi, maT So-
ris Tanasworoba, saxecvlilebas ganicdis. 
„kanonis winaSe Tanasworobis principi gu-
lisxmobs yvela im adamianis uflebebisa 
da Tavisuflebebis aRiarebas da dacvas, 
romelic imyofeba Tanabar pirobebSi da 
kanoniT gansazRvruli sakiTxis mimarT aqvs 
adekvaturi damokidebuleba. aRniSnuli 
principi moicavs xelisuflebis sakanon-
mdeblo saqmianobis speqtrs, raTa moxdes 
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Tanabar pirobebsa da garemoebebSi myofi 
individebisaTvis Tanabari privilegiebis 
miniWeba da Tanabari pasuxismgeblobis da-
kisreba.2 

damsaqmebels eZleva Tavisufleba nebi-
smier drosa da SemTxvevaSi uari uTxras 
Tundac Rirseul kandidats, Tundac dis-
kriminaciuli niSniT samuSaoze miRebaze da 
imis valdebulebac ki ara aqvs, rom aRniS-
nulis Sesaxeb ganumartos pretendents. 
vfiqrob, aRniSnuli norma unda Camoyalib-
des Semdegnairad: 

problemis daZlevis gzebi:
damsaqmebeli valdebulia, kandida-
tis moTxovnis SemTxvevaSi ganumar-
tos dasaqmebaze uaris Tqmis Sesaxeb 
gadawyvetilebis arsi. 

sasamarTlo davebis udidesi nawili ese-
ba samuSao vadebs da mis safuZvelze Sromi-
Ti urTierTobis Sewyvetis Sesaxeb davebs. 
dasaqmebulis gancda - qondes samuSao adg-
ilze mudmivad yofnis SegrZneba roca amas 
samuSaos xasiTic da yvela sxva garemoeba 
uqdis - sakanonmdeblo nonsensi uSlis xels. 

samuSaos xasiaTidan gamomdinare Tuki 
SromiTi pirobebi da samuSaos xasiaTi 
iZleva grZelvadiani SromiTi urTierTo-
bis SesaZleblobas, gaurkvevelia, ratom 
unda gaformdes xelSekruleba 1 wlis va-
diT. qveyanaSi dasaqmebulebs unda hqondes 
gancda imisa, rom dasaqmebulia uvadod da 
ar emuqreba samuSaodan gaSveba mxolod 
imitom, rom kontraqts gauvida vada. dam-
saqmebels ar unda mieces SesaZlebloba, 
xelSekruleba gaaformos 1 wliT mxolod 
imis gamo, rom gaumartivdes dasaqmebulis 
samsaxuridan ganTavisufleba an gamoiyenos 
es berketi saTavisod. kanonis aRniSnuli 
norma absoluturad samarTlianad ayali-
bebs, ra dros unda gaformdes xelSekrule-
ba gansazRvruli vadiT, Tumca uSvebs gam-
onakliss, romelic absoluturad ukargavs 
mimzidvelobas am normas. aRniSnuli norma 
unda Camoyalibdes Semdegi saxiT: 

2 saqarTvelos sakonstitucio sasamarTlos 
2003 wlis №2/7/219 gadawyvetileba.

problemis daZlevis gzebi:
SromiTi xelSekruleba gansazRvruli 
vadiT ideba mxolod maSin, roca: 

a) Sesasrulebelia konkretuli mocu-
lobis samuSao; 
b) Sesasrulebelia sezonuri samuSao; 
g) samuSaos moculoba droebiT izrdeba; 
d) xdeba SromiTi urTierTobis Se-
Cerebis safuZvliT samuSaoze droebiT 
armyofi dasaqmebulis Canacvleba; 
e) arsebobs sxva obieqturi garemoeba, 
romelic amarTlebs xelSekrulebis 
gansazRvruli vadiT dadebas.

specifikuri samuSao reJimis mqone 
sawarmoebSi, sadac warmoebis/SromiTi 
procesi iTvaliswinebs 8 saaTze meti xan-
grZlivobis uwyvet reJims, samuSao drois 
xangrZlivoba ar unda aRematebodes kviraSi 
48 saaTs. aRniSnuli Canaweri kanonSi gaxda 
didi diskusiis sagani, iyo mosazreba imas-
Tan dakavSirebiT, rom dasaqmebulTa gansx-
vaveba ar unda xdebodes Tundac samuSaos 
specifikidan gamomdinare, biznesseqtoris 
warmomadgenlebi apelirebdnen amgvarad: 
msgavsi regulaciis Semotana kodeqsSi saW-
iroa imdenad, ramdenadac misma ararsebobam 
SesaZlebelia gamoiwvios xelfasebis kleba, 
raTa igive Sedegi dadges, rac kanonis miRe-
bamde hqondaT dasaqmebulebs anazRaure-
bis mxriv an moxdes kanonis damaxinjebuli 
wesiT gamoyeneba, imave Sedegis dadgomis 
mizniT, rac dagvabrunebs manamde arsebul 
mdgomareobaSi. kanonis ganxilvisas dadga 
aseve sakiTxi, Tu ra SeiZleboda miCneuli-
yo specifikur samuSao reJimad. kanonma aR-
niSnuli sakiTxis regulireba da dargebis 
CamonaTvalis gansazRvra miando saqarT-
velos mTavrobas. saqarTvelos mTavrobis 
2013 wlis 11 dekembris №329 dadgenilebiT, 
ganisazRvra specifikuri samuSao reJimis 
dargebis CamonaTvali.* 

* specifikuri samuSao reJimis dargebs miekuTvneba 
„saqarTvelos erovnuli klasifikatoris `sek 
001-2004 “ekonomikuri saqmianobis saxeebis» 
damtkicebis Sesaxeb“ saqarTvelos ekonomikuri 
ganviTarebis ministris 2004 wlis 22 dekembris 
№1-1-/282 brZanebiT gansazRvruli erovnuli 
ekonomikis Semdegi dargebi: a) soflis meurneoba, 
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kanonma aseve daaregulira cvlaSi 
muSaobis urTierToba. Tu damsaqmeblis 
saqmianoba iTvaliswinebs warmoebis/Sromi-
Ti procesis 24-saaTian uwyvet reJims, mx-
areebi uflebamosili arian, dadon Sromi-
Ti xelSekruleba cvlaSi muSaobis Sesaxeb. 
aseT SemTxvevaSi, dasaqmebuls unda mieces 
namuSevari saaTebis adekvaturi dasvenebis 
dro, rac Cveulebriv SemTxvevaSia kanoniT 
gansazRvruli. amasTan, kanoni imperati-
ulad gansazRvravs samuSao dReebs (cvlebs) 
Soris dasvenebis xangrZlivobas, romelic 
ar unda iyos 12 saaTze naklebi. 

1999 wlis 1-l ivniss, Jenevis Sromis 
saerTaSoriso organizaciis general-
uri konferenciis 87-e sesiaze, Sromis 
saerTaSoriso biuros administraciulma 
sabWom saWirod CaTvala mieRo axali aqte-

bi bavSvTa Sromis akrZalvisa da ukidure-
si formebis aRmofxvrisaTvis, rogorc 
erovnuli da saerTaSoriso moqmedebi-
saTvis, saerTaSoriso TanamSromlobisa 
da daxmarebis CaTvliT, romlebic bavSvTa 
Sromis fuZemdebeli aqtebis _ minimal-
uri asakis Sesaxeb 1973 wlis konvenciisa 
da rekomendaciis danamats warmoadgenen, 
CaTvala ra, rom bavSvTa Sromis ukiduresi 
formebis efeqturi aRmofxvra dauyovneb-
liv da yovelmxriv moqmedebebs saWiroebs, 
romelTa ganxorcielebisas mxedveloba-
Si miiReba ufaso sabazo ganaTlebis didi 
mniSvneloba da nebismieri saxis muSaobis-
gan bavSvebis gaTavisuflebis aucileblo-
ba, agreTve maTi reabilitacia da social-
uri integracia yoveli ojaxis saWiroebis 
gaTvaliswinebiT“3

saerTaSorisod aRiarebuli valdebulebis 
implementacia moiTxovda gansakuTrebuli 
regulaciis Setanas kanonSi, rac aseve aisaxa 
samuSao drois xangrZlivobasTan mimarTeba-
Si. kanoniT dadginda, rom 16-dan 18 wlamde 
asakis arasrulwlovnis samuSao drois xan-
grZlivoba ar unda aRematebodes kviraSi 36 
saaTs, xolo14 wlidan 16 wlamde asakis aras-
rulwlovnis samuSao drois xangrZlivoba ar 
unda aRematebodes kviraSi 24 saaTs. 

saerTaSoriso organizaciebis nawil-
isa da saqarTvelos profesiuli kavSire-
bis gaerTianebisTvis (GTUC) miuRebelia 
specifikuri reJimis mqone sawarmoebisaT-
vis SromiTi procesis 8 saaTze meti xan-
grZlivobis uwyvet reJimSi dakanoneba. man 
samuSao saaTebis raodenobisa kviraSi 48 
saaTiT gansazRvra miiCnia dasaqmebulTa 
mimarT diferencirebul da diskriminaci-
ul mopyrobad, rac dResdReobiT sakon-
stitucio sasamarTlos gansjis sagania, 
vinaidan gaurkveveli rCeba, specifikur 
reJimSi momuSave pirebi ratom unda iyvnen 
valdebulni, imuSaon dReSi 8 saaTze meti 
damatebiTi anazRaurebis, gareSe. zega-

3 Sromis saerTaSoriso konferencia konvencia 
182, „bavSvTa Sromis ukiduresi formebis 
akrZalvisa da dauyovnebliv aRmofxvris 
RonisZiebebis Sesaxeb“ ratificirebulia 
saqarTvelos parlamentis 2002 wlis 18 maisis 
N1473-rs dadgenilebiT) ZalaSia 24.07.2003–dan.

nadiroba da satyeo meurneoba; b) TevzWera, 
meTevzeoba; g) samTomopovebiTi mrewveloba; d) 
teqstilisa da teqstilis nawarmis warmoeba; e) 
tyavis, tyavis nawarmisa da fexsacmlis warmoeba; 
v) celuloza-qaRaldis mrewveloba; sagamomcemlo 
saqmianoba; z) koqsis, navTobproduqtebisa da 
birTvuli masalebis warmoeba; T) qimiuri warmoeba; 
i) danarCeni araliTonuri mineraluri nakeTobebis 
warmoeba; k) metalurgiuli mrewveloba da liTonis 
mza nawarmis warmoeba; l) eleqtroenergiis, airisa 
da wylis warmoeba da ganawileba; m) mSenebloba; 
n) vaWroba; avtomobilebis, sayofacxovrebo 
nawarmisa da piradi moxmarebis sagnebis remonti; 
o) sastumroebi da restornebi; p) operaciebi uZravi 
qonebiT, ijara da momxmareblisaTvis momsaxurebis 
gaweva; J) transporti da kavSirgabmuloba; r) 
saxelmwifo mmarTvelobis is mimarTulebebi, 
romlebic klasificirebulia Semdeg qveklasebSi: 
r.a) qveklasi 75.11.3 - sagadasaxado sistemis 
marTva da zedamxedveloba; r.b) qveklasi 75.11.4 - 
sabaJos marTva; r.g) qveklasi 75.12.0 - socialuri 
programebis marTva; r.d) qveklasi 75.23.3 - sasjelis 
sisruleSi moyvanis sistemis saqmianoba; r.e) 
qveklasi 75.25.0 - saqmianoba samoqalaqo Tavdacvis 
dargSi; r.v) qveklasi 75.30.0 - savaldebulo 
socialuri dazRveva; s) janmrTelobis dacva 
da socialuri daxmareba; t) komunaluri, 
socialuri da personaluri momsaxurebis gaweva. 
2. specifikuri samuSao reJimis dargebs aseve 
miekuTvneba: a) eleqtroenergiis dispetCerizacia; 
b) sazogadoebrivi advokatebis profesiuli 
saqmianoba, romelic ukavSirdeba sasamarTloebSi, 
sxva samarTaldamcav organoebSi, droebiTi 
moTavsebis izolatorebSi an sasjelaRsrulebis 
dawesebulebebSi „iuridiuli daxmarebis 
Sesaxeb“ saqarTvelos kanoniT gaTvaliswinebul 
SemTxvevebSi mxaris an procesis monawilis 
interesebis warmodgenas; g) garemos dacvis dargi, 
romelic moicavs: g.a) hidrometeorologias; g.b) 
birTvuli da radiaciuli usafrTxoebis dacvas; 
g.g) daculi teritoriebis dacvas; g.d) garemos 
dacvisa da bunebrivi resursebis (garda navTobisa 
da gazisa) sargeblobis sferoSi kontrolis 
ganxorcielebas; d) zogadi ganaTleba; e) 
profesiuli ganaTleba. 
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nakveTuri Sroma, bunebrivia, aunazRaur-
debaT kviraSi 48 saaTis Semdeg, rac ew-
inaaRmdegeba saerTaSoriso aqtebiT da 
konvenciiT aRiarebul princips _ Tanabari 
Sromis Tanabari anazRaureba.4 

problemis daZlevis gzebi:
damsaqmeblis mier gansazRvruli sa-
muSao drois xangrZlivoba, romlis 
ganmavlobaSic dasaqmebuli asrulebs 
samuSaos, ar unda aRematebodes kviraSi 
40 saaTs, xolo specifikuri samuSao re-
Jimis mqone sawarmoSi, sadac warmoebis/
SromiTi procesi iTvaliswinebs 8 saaTze 
meti xangrZlivobis uwyvet reJims, – 
kviraSi 48 saaTs, rac unda anazRaurdes 
damatebiT. specifikuri samuSao reJi-
mis dargebis CamonaTvals gansazRvravs 
saqarTvelos mTavroba. samuSao droSi ar 
iTvleba Sesvenebisa da dasvenebis dro. 

sasamarTloebis mier araerTgvarova-
nia zekanakveTuri samuSaos anazRaurebi-
sas sakiTxis gadawyvetasTan dakavSirebuli 
davebis ganxilvis Taviseburebebi. 

meCvidmete muxlis mexuTe nawilis praq-
tikaSi gatarebam cxadyo, rom aRniSnul 
normas damsaqmeblebi xSir SemTxvevaSi 
iyeneben saTavisod, damaxinjebuli for-
miT. im organizaciebSi, sadac ver xdeba 
dasaqmebulTa mxridan Svebulebis uflebis 
gamoyeneba, dasaqmebulebs, zeganakveTuri 
samuSaos anazRaurebis sanacvlod, eZl-
evaT dasvenebis damatebiTi dro. vfiqrob, 

4 (evropis socialuri qartia (me-2 muxli), 
adamianis uflebaTa sayovelTao deklaracis 
(23-e muxli), adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvecia (me-14 muxli), 
saerTaSoriso paqti ekonomikuri, socialuri 
da kulturuli uflebebis Sesaxeb (me-7 muxli), 
Sromis saerTaSoriso organizaciis 1958 
wlis konvencia #111 `Sromisa da dasaqmebis 
sferoSi diskriminaciis Sesaxeb“, 2000 wlis 
27 noembris direqtiva 2000/78/EC (Council 
Directive 2000/78/EC of 27 November 2000 establishing 
a general framework for equal treatment in employment 
and occupation) `SromiT urTierTobaSi da 
profesiaSi Tanaswori mopyrobis Sesaxeb“, 
evrokavSiris direqtiva 2003/88/EC (Directive 
2003/88/EC of the European Parliament and of the 
Council of 4 November 2003 concerning certain aspects 
of the organisation of working time) saqarTvelos 
profesiuli kavSirebis moxseneba. 

msgavsi midgoma cinikuria da xels uwyobs 
dasaqmebulTa monur Sromas. mxareTa Se-
Tanxmebad damsaqmebeli miiCnevs garemoe-
bas, roca SinaganawesSi calmxrivad Cawers 
msgavs regulacias da msgavs Canawers gaac-
nob dasaqmebuls an kontraqtSi miuTiTebs 
Sinaganawesis arsebobaze. mimaCnia, rom ms-
gavs sakiTxze SeTanxmeba unda gamomdin-
areobdes mxareTa Tanasworobis principze 
dayrdnobiT nebis Tavisufali gamovlenis 
Sedegad. 

problemis daZlevis gzebi:
dasaqmebulis werilobiTi mimarTvis 
safuZvelze, mxareebi SeiZleba SeTanx-
mdnen, zeganakveTuri samuSaos anazRau-
rebis sanacvlod, dasaqmebulisaTvis 
dasvenebis damatebiTi drois micemaze. 

Sromis kodeqsis 31-e muxli gansazRvravs 
Sromis anazRaurebis formasa da odenobas, 
misi gacemis drosa da adgils. amave muxlis 
pirveli punqtiT daregulirebulia Sromis 
anazRaurebis forma da odenoba ganisaz-
Rvreba SromiTi xelSekrulebiT. am muxlis 
normebi gamoiyeneba mxolod im SemTxvevaSi, 
Tu SromiTi xelSekrulebiT sxva ram ar 
aris gaTvaliswinebuli. meore nawiliT ki 
imperatiulad gansazRvrulia gacemis dro 
da igi gaicema TveSi erTxel.

aRniSnuli norma uzRudavs mxareebs, 
Tavisuflad gansazRvron Sromis anaz-
Raurebis gacemis dro, aseve ukanonod 
xdis iseT SemTxvevebs Tu mxareebs gamor-
CaT xelSekrulebaSi regulaciis dadgena. 
vfiqrobT, kerZo seqtorSi, Tavisufal sa-
bazro ekonomikis pirobebSi, msgavsi saxis 
SezRudva zedmetia. xelfasis TveSi erTxel 
an ramdenimejer gadaxda erTnairad eqvem-
debareba sagadasaxado dabegvras. 

problemis daZlevis gzebi:
meore punqti vfiqrobT amoRebuli unda 
iqnas. 
sasamarTlos mier SefasebiTia Sro-

mis kodeqsis 37-e muxlis pirveli nawilis 
„z“ qvepunqti, romlis Tanaxmadac, Sromi-
Ti xelSekrulebis Sewyvetis erT-erTi 
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safuZvelia dasaqmebulis mier misTvis in-
dividualuri SromiTi xelSekrulebiT an 
koleqtiuri xelSekrulebiT an/da Sromis 
SinaganawesiT dakisrebuli valdebulebis 
uxeSi darRveva. amasTan, Sromis Sinaga-
nawesiT dakisrebuli valdebulebis dar-
Rveva SromiTi xelSekrulebis Sewyvetis 
safuZveli SeiZleba gaxdes mxolod im Sem-
TxvevaSi, Tu Sromis Sinaganawesi SromiTi 
xelSekrulebis nawilia. miuxedavad msgavsi 
Canawerisa, Sromis Sinaganawesis, rogorc 
garigebis, misadageba SromiT da koleqti-
ur xelSekrulebasTan mometebuli riskis 
matarebelia. gasaTvaliswinebelia is gare-
moeba, rom Sinaganawesi miRebulia mxolod 
damsaqmeblis calmxrivi nebis gamovleniT, 
misi SeqmnaSi dasaqmebulis monawileobis 
aucileblobaze kanoni ar miuTiTebs, Sesa-
bamisad, igi ver gautoldeba mxareTa Tanas-
wori, Tavisufali nebis gamovlenis Sedegad 
miRebul SeTanxmebas. 

individualuri da koleqtiuri SeTanx-
mebis upiratesoba zedmeti pirobebis daTq-
mis gareSe unda warmoCndes SinaganawesTan 
mimarTebaSi. mxolod is faqti, rom or-
ganizaciis xelmZRvanelis mier daweril 
sqeltanian Sinaganawess gaecnoba dsaqmebu-
li an aRniSnul teqsts miabamen individu-
alur xelSekrulebas - ar niSnavs imas, rom 
mxareTa mier Tavisufali nebis gamovleniT 
iqna urTerTSeTanxmeba miRweuli. Sinaga-
nawesis darRveva ar SeiZleba gaxdes Sromi-
Ti xelSekrulebis Sewyvetis safuZveli, 
misi darRvevisTvis SesaZlebelia dasaqme-
buls mieces disciplinaruli saxdeli, isic 
im SemTxvevaSi, Tu misi dasaqmebulisTvis 
gacnobis wesi absoluturad daculia. ms-
gavsi Canaweri amave muxlSi mocemulia 
kidec, aseve damsaqmebels aqvs SesaZleblo-
ba arsebiTi pirobebi miuTiTos individu-
alur xelSekrulebaSi. 

problemis daZlevis gzebi:
dasaqmebulis mier misTvis individual-
uri SromiTi xelSekrulebiT an koleq-
tiuri xelSekrulebiT an/da Sromis Sina-
ganawesiT dakisrebuli valdebulebis 
uxeSi darRveva.

gaficvis ufleba saqarTveloSi
socialuri dialogi qveynis demokrati-

ulobis gansazRvris erT-erTi umTavresi 
indikatoria. sazogadoebis mniSvnelovan 
fenas mSromeli adamianebi warmoadgenen _ 
dasaqmebulebi, romlebic qmnian dovlaTs 
da xels uwyoben qveynis stabiluri eko-
nomikuri mdgradobis SenarCunebas. 

kerZo samarTlebriv urTierTobebSi 
saxelmwifoebrivi Carevis minimalizacia ar 
SeiZleba gaxdes samoqalaqo sazogadoebis 
daucvelobis sindromi, saxelmwifo, erTi 
mxriv, unda Seecados sakanonmdeblo aqte-
biT ar Seasustos biznesis Tavisuflad gan-
viTareba, xolo, meore mxriv, unda daic-
vas Tavisi moqalaqeebi monuri Sromisagan 
an socialuri uTanasworobisgan mdidari 
damsaqmeblebis mxridan. socialuri dialo-
gis warmoebisas msoflioSi aprobirebuli 
meTodia dasaqmebulTa uflebebis berke-
tad gaficvis uflebis gamoyeneba, swored 
am uflebis saSualebiT aris SesaZlebeli 
damsaqmebelTan socialuri dialogis war-
moebisas mxareebi iyvnen Tanasworni, rac 
SeTanxmebis miRwevis erT-erTi umTavresi 
komponentia.

gaficva adamianis ZiriTadi social-
uri uflebaa, romelic ganixileba ro-
gorc aucilebeli elementi warmatebuli 
koleqtiuri molaparakebisTvis da rogorc 
damsaqmebeli-daqiravebulis uTanasworo 
urTierTobis Semsubuqebis instrumenti. 
warmatebuli socialuri dialogi qvey-
nis demokratiulobis ganmsazRvreli erT 
erTi umTavresi indikatoria. kanonismieri 
ganmartebiT gaficva aris davis SemTxveva-
Si dasaqmebulis droebiTi nebayoflobiTi 
uari SromiTi xelSekrulebiT gaTval-
iswinebuli valdebulebebis mTlianad an 
nawilobriv Sesrulebaze.

konstituciuri midgoma
Sekrebebisa da manifestaciebis Cat-

arebis wess gansazRvravs saqarTvelos 
konstitucia, saqarTvelos saerTaSoriso 
xelSekrulebebi da SeTanxmebebi, saqarT-
velos kanoni Sekrebebisa da manifesta-
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ciebis Sesaxeb da saqarTvelos sxva sakanon-
mdeblo normatiuli aqtebi. 

saqarTvelos konstituciis preambuliT 
aRiarebulia saxelmwifos neba saocialu-
ri saxelmwifos damkvidrebisa, socialuri 
uflebis dasacavad sayovelTaod daculi 
uflebis aprobirebuli modeli – gaficvis 
ufleba _ aRiarebulia. am uflebis ganx-
orcielebis wess gansazRvravs specialuri 
kanoni.5 

Sromis konstituciuri uflebis mniS-
vnelovani komponenti dasaqmebis dacvis 
uflebaa, rac gulisxmobs SromiTi urTier-
Tobis momwesrigebel aqtebSi dasaqmebulTa 
uflebis dacvis maregulirebeli saerTa-
Soriso normebis asaxvasa da dasaqmebul 
pirTa dasacavad garkveuli samarTlebrivi 
meqanizmis sakanonmdeblo implementacias.

saqarTvelos konstituciam mianiWa 
ufleba yvelas, garda im pirebisa, rom-
lebic arian samxedro Zalebisa da Sinagan 
saqmeTa saministros SemadgenlobaSi, winas-
wari nebarTvis gareSe Seikribos sajarod 
da uiaraRod, rogorc WerqveS, ise gareT. 
gamonaklisad kanoni awesebs iseTi SemTxve-
vas, roca Sekreba an manifestacia xalxisa 
da transportis samoZrao adgilas imarTe-
ba. am SemTxvevaSi aucilebelia xelisu-
flebis winaswari gafrTxileba. aRniSnuli 
Canaweri kidev erTxel usvams xazs Sekrebis 
uflebis realizebis demokratiul mniSvn-
elobas. xelisuflebas mxolod maSin Seu-
Zlia Sekrebis an manifestaciis Sewyveta, 
Tu man kanonsawinaaRmdego xasiaTi miiRo.6 

saerTaSoriso SeTanxmebebi/
konvenciebi
asocirebis Sesaxeb SeTanxmebiT, mxareebi 

aRiareben sruli da nayofieri dasaqmebisa 
da Rirseuli Sromis arsebobas yvelasaTvis, 
rogorc globalizaciis marTvis ZiriTad 
elementebs Sromis saerTaSoriso organi-
zaciis (ILO) wevrobis Sedegad, aseve Sromis 
saerTaSoriso organizaciis ILO) Sromis 
ZiriTadi principebisa da uflebebis Sesax-

5  saqarTvelos konstitucia, muxli 33. 
6  iqve, muxli 25. 

eb deklaraciiT aRebuli valdebulebebis 
Sesabamisad da mis gansaxorcieleblad. 
asocirebis Sesaxeb SeTanxmebiT, romelic 
miRebul iqna 1998 wels Sromis saerTaSo-
riso konferenciis 86-e sesiaze, mxareebi 
valdebulebas iReben, pativi scen, xeli 
Seuwyon da asaxon sakuTar kanonmdeblobasa 
da praqtikaSi da mTel teritoriaze saer-
TaSorisod aRiarebuli Sromis ZiriTadi 
standartebi im formiT, rogorc es moce-
mulia Sromis saerTaSoriso organizaci-
is (ILO) konvenciebSi. gansakuTrebiT mniS-
vnelovania Semdegi standartebi:

(a) gaerTianebis Tavisufleba da kole-
qtiuri molaparakebebis uflebis realuri 
aRiareba;

(b) iZulebiTi an ZaldatanebiTi Sromis 
yovelgvari formis aRmofxvra;

(c) bavSvTa Sromis realuri gauqmeba; 
(d) yovelgvari diskriminaciis aRkveTa 

dasaqmebasa da SromasTan mimarTebaSi.7

am mizniT mxareebi adastureben val-
debulebas, realurad asaxon kanonebSi da 
praqtikaSi ganaxorcielon fundamenturi, 
prioritetuli da Sromis saerTaSoriso 
organizaciis (ILO) sxva konvenciebi, rom-
lebic saqarTvelosa da evrokavSiris wevri 
saxelmwifoebis mieraa ratificirebuli.

aRsaniSnavia amave SeTanxmebis Canaweri, 
romliTac xazgasmulia urTierTTanamSrom-
loba (dafuZnebuli informaciis gacvlasa 
da saukeTeso gamocdilebaze), romelic, 
SesaZloa, moicavdes garkveul sakiTxebs, 
maT Soris socialuri partniorebis monaw-
ileobis gaZlierebas da socialuri dia-
logis xelSewyobas yvela dainteresebuli 
mxaris SesaZleblobebis gaZlierebis gziT, 
samuSao adgilze janmrTelobisa da us-
afrTxoebis xelSewyobas.8 

evropis sazogadoebis miswrafeba _ Taname-
drove samyaroSi socialuri midgomis minim-
aluri standartebis dadgenis mcdeloba Se-

7 asocirebis Sesaxeb SeTanxmeba erTis mxriv, 
evrokavSirs da evropis atomuri energiis 
gaerTianebas da maT wevr saxelmwifoebsa da 
meores mxriv, saqarTvelos Soris, „muxli 229“ 
ratificirebulia saqarTvelos parlamentis 
2014 wlis 18 ivlisis №2495–rs dadgenilebiT. 

8 iqve muxli 349. 
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Tanxmebis normebis qveynis kanonmdeblobaSi 
implementaciis gziT _ Seuvali procesi unda 
gaxdes, Tumca qveynis kanonmdeblobiT aRniS-
nuli sakiTxi arc ise damajereblad gamoiy-
ureba, rasac qvemoT SevexebiT. 

konvenciis Tanaxmad yvelas aqvs ufleba 
mSvidobiani Sekrebis Tavisuflebisa, sx-
vebTan gaerTianebis Tavisuflebisa, maT 
Soris, ufleba profesiuli kavSirebis Se-
qmnisa da, sakuTari interesebis dasacavad, 
masSi gaerTianebisa. am uflebaTa ganxor-
cielebaze dauSvebelia raime SezRudvis 
daweseba, garda iseTi SemTxvevisa, romelic 
gaTvaliswinebulia kanoniT da aucilebe-
lia demokratiul sazogadoebaSi erovnuli 
uSiSroebis an sazogadoebrivi usafrTxoe-
bis interesebisaTvis, uwesrigobis an da-
naSaulis aRsakveTad, janmrTelobisa Tu 
moralis an sxvaTa uflebaTa da Tavisufle-
baTa dasacavad. es muxli xels ar uSlis 
saxelmwifos, daawesos kanonieri SezRud-
vebi am uflebaTa ganxorcielebaze Seiara-
Rebuli Zalebis, policiis an saxelmwifo 
administraciis warmomadgenlebis mimarT.9

socialurad samarTliani standartebis 
arsebobis aucileblobam, SromasTan daka-
vSirebulma uTanasworo pirobebis siste-
maturobam, sazogadoebis mxridan Sromis, 
socialuri da ekonomikuri pirobebis Seqm-
nis samarTlianma moTxovnilebam ganapiroba 
wevri saxelmwifoebis mxridan mSromelTa 
uflebebis dacvis minimaluri standartebis 
dadgena. eWvs aRar iwvevs is garemoeba, 
rom Sromis Tavisufleba, farTo gagebiT, 
pirdapir kavSirSia adamianis Rirsebasa da 
Tavisufal ganviTarebasTan, uzrunvelyos 
misi uflebebis Tavisufali dacva sayovel-
Taod aRiarebuli meTodebiT. 

Sromis samarTliani da xelsayreli pi-
robebisTvis brZola adamianis erT-erTi 
fundamenturi da sayovelTaod aRiarebuli 
uflebaa, yovel muSaks aqvs ufleba, iRebdes 

9 adamianis uflebaTa da ZiriTad Tavisu-
flebaTa dacvis konvecia, romi, 1950 wlis 4 
noemberi muxli 11 Sekrebisa da gaerTianebis 
Tavisufleba, saqarTvelosTan mimarTebaSi 
ZalaSia 1999 wlis 20 maisidan, Targmani 
koreqtirebulia saqarTvelos parlamentis 
2006 wlis 9 ivnisis N 3251 – Is dadgenilebiT. 

samarTliansa da damakmayofilebel gasam-
rjelos, romelic uzrunvelyofs Rirseul 
adamianur arsebobas misTvis da misi ojax-
isaTvis da romelsac, roca aucilebelia, 
emateba socialuri uzrunvelyofis sxva 
saxsrebi.10 aRniSnuli uflebis realizebis 
erT-erTi aprobirebuli meTodi swored 
socialuri dialogis procesSi gaficvis 
uflebaa.

ekonomikuri, socialuri da kulturuli 
uflebebis saerTaSoriso paqtis monawile 
saxelmwifoebi aRiareben Sromis uflebas, 
romelic moicavs ara marto TiToeuli ada-
mianis uflebas, saarsebo saxsrebi moipovos 
sakuTari SromiT, romelsac Tavisuflad 
airCevs an romelzedac Tavisuflad daTanx-
mdeba da ganaxorcielebs saTanado RonisZie-
bebs am uflebis uzrunvelsayofad.

amdenad, zemoaRniSnuli saerTaSoriso 
samarTlis normebi gvaZlevs ualternativo 
daskvnis saSualebas dasaqmebulTa Sromis 
uflebis minimaluri standartebiT dacvas-
Tan dakavSirebiT, rac qveynis ekonomikuri 
mdgomareobis gaumjobesebisa da qveynis de-
mokratiulobis indikatoria. saxelmwifos 
neba, daamkvidros socialurad daculi wes-
wyobileba, pirdapir da uSualo kavSirSia 
dasaqmebulis uflebaTa dacvis sayovelTa-
od aRiarebuli principebis dacvis uzrun-
velyofasTan. 

saqarTvelos kanoni Sekrebebisa 
da manifestaciebis Sesaxeb
saqarTvelos kanoni Sekrebebisa da man-

ifestaciebis Sesaxeb awesrigebs saqarT-
velos konstituciiT aRiarebuli uflebis 
_ winaswari nebarTvis gareSe sajarod da 
uiaraRod Sekrebis _ gamoyenebas, rogorc 
WerqveS, ise gareT. SezRudva, romelic ka-
noniTaa dadgenili, exeba SeiaraRebuli Za-
lebis, SeiaraRebuli samarTaldamcavi or-
ganoebis, specialuri da gasamxedroebuli 
dawesebulebebis mosamsaxureebs. 

Sekrebis an manifestaciis organizebisas, 

10 adamianis uflebaTa sayovelTao deklaracia 
muxli 23. 
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mis Catarebamde, kanoni adgens garkveul pi-
robebs. Catarebamde ara ugvianes 5 dRisa 
gafrTxilebuli unda iqnas adgilobrivi 
TviTmmarTvelobis aRmasrulebeli organo 
pasuxismgebeli pirebis miTiTebiTa da rw-
munebis damadasturebeli sabuTiT (muxli 8). 
gafrTxilebas xels aweren Sekrebis an mani-
festaciis Camtarebeli organizacia/Catare-
baze pasuxismgebeli pirebi. kanoni calsaxad 
gansazRvravs Sekrebis da manifestaciis Cat-
arebaze pasuxismgebel pirTa wres. Sekrebis an 
manifestaciis Sewyvetis Sesaxeb gadawyvetile-
ba SeiZleba gasaCivrdes sasamarTloSi, ro-
melic sami samuSao dRis ganmavlobaSi, saqa-
rTvelos kanonmdeblobiT dadgenili wesiT 
ganixilavs am gadawyvetilebis kanonierebis 
sakiTxs TiToeul instanciaSi. Sesabamisad, 
sasamarTlos mier miRebuli gadawyvetileba 
aRniSnuli procedurebis darRvevis gamo 
gaficvis ukanonod cnobasTan dakavSire-
biT pirdapir mizezobriv kavSirSia mxolod 
am qmedebis ganmaxorcielebel pirebTan. 
Sekrebis an manifestaciis organizaciisa da 
Catarebis wesis damrRvev pirebs ekisrebaT 
saqarTvelos kanonmdeblobiT gaTvaliswineb-
uli pasuxismgebloba, Sesabamisad, Sekrebis an 
manifestaciis Catarebisas saxelmwifosaTvis, 
organizaciasa da moqalaqisaTvis miyenebuli 
ziani anazRaurdeba kanonmdeblobiT dadge-
nili wesiT (muxli 15-16). moqmedi kanonmde-
blobiT, miyenebuli zianisTvis pasuxismgebe-
lia piri, visi moqmedebiTac uSualod miadga 
mesame pirs ziani. 

kanoni garkveul SezRudvebs uwesebs 
Sekrebis an manifestaciis monawileebs. 
maT ekrZalebaT cecxlsasroli iaraRis, 
feTqebadi, cremlmdeni, alkoholuri an 
sxva akrZaluli nivTierebebis (romle-
bic CamoTvlilia am kanoniT), qona, aseve _ 
transportis savali nawilis nawilobriv an 
srulad gadaketva. rogorc vxedavT, kanoni 
mijnavs Sekrebis da manifestaciis orga-
nizatorebisa da monawileebis pasuxismge-
blobis sakiTxs. Sesabamisad, gansazRvravs 
valdebulebebs.

 saqarTvelos sisxlis samarTlis kod-
eqsiT, gaficvis uflebis gamoyenebisTvis 

ukanonod xelis SeSla ZaladobiT an Za-
ladobis muqariT, anda materialuri, sam-
saxurebrivi an sxvagvari damokidebulebis 
gamoyenebiT piris iZuleba, Tavi Seikavos 
gaficvisagan _ isjeba sisxlis samarTlis 
wesiT, romelic, alternatiul sasjelebTan 
erTad, iTvaliswinebs Tavisuflebis aRkve-
Tas or wlamde vadiT. 

Sromis kodeqsi 
gaficva SromiTi urTierTobis Se-

Cerebis safuZvelia, romlis drosac ar 
xdeba SromiTi xelSekrulebiT gaTval-
iswinebuli samuSaos Sesruleba, Tumca ar 
iwvevs SromiTi urTierTobis Sewyvetas. 
rogorc aRvniSneT, gaficva davis SemTx-
vevaSi dasaqmebulis droebiTi nebayoflo-
biTi uaria SromiTi xelSekrulebiT gaT-
valiswinebuli valdebulebebis mTlianad 
an nawilobriv Sesrulebaze. 

gaficva SesaZlebelia individualuri an/
da koleqtiuri davis dros. kanoni mxareebs 
uwesebs garkveul imperatiul winapirobas 
gaficvis dawyebamde. individualuri davis 
dros, mxareebma gaficvis an lokautis daw-
yebamde minimum 3 kalendaruli dRiT adre 
erTmaneTs werilobiT unda Seatyobinon 
gaficvis an lokautis dro, adgili da xa-
siaTi, koleqtiuri davis dros ki gaficvis 
ufleba warmoiSoba ministris iniciativiT 
davis mediatoris daniSvnidan 21 kalen-
daruli dRis gasvlisTanave* sasamarTlom, 
SesaZlebelia, ukanonod cnos gaficva, 
Tu ar aris Tundac zemoxsenebuli kanon-
ieri moTxovna daculi. sasamarTlo gad-
awyvetileba gaficvis an lokautis ukanon-
od cnobis Sesaxeb sruldeba dauyovnebliv. 

* molaparakebebis nebismier stadiaze, SeTanxmebis 
misaRwevad mxares ufleba aqvs, werilobiT 
mimarTos ministrs mediaciis dawyebis mizniT 
davis mediatoris daniSvnis Taobaze. werilobiTi 
Setyobineba imave dRes gadaecema davis meore 
mxaresac. werilobiTi Setyobinebis miRebis 
safuZvelze ministri niSnavs davis mediators 
saqarTvelos mTavrobis normatiuli aqtiT 
damtkicebuli koleqtiuri davis SemaTanxmebeli 
proce durebiT ganxilvisa da gadawyvetis wesis 
Tanaxmad. davis nebismier stadiaze ministrs ufleba 
aqvs, maRali sazogadoebrivi interesis arsebobis 
SemTxvevaSi, mxaris werilobiTi mimarTvis gareSe, 
sakuTari iniciativiT daniSnos davis mediatori, 
rac werilobiT unda ecnobos mxareebs.
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kanoni mavaldebulebeli normiT mouwodebs 
mxareebs, monawileoba miiRon SemaTanxmeb-
el procedurebSi da daeswron davis media-
toris mier gamarTul Sexvedrebs.

sasamarTlo aRWurvilia uflebiT, gada-
dos gaficvis an lokautis dawyeba maqsimum 
30 dRiT, xolo dawyebuli gaficva an lo-
kauti SeaCeros amave vadiT, Tuki safrTxe 
emuqreba adamianis sicocxlesa da janmrT-
elobas, bunebrivi garemos usafrTxoebas 
an mesame piris sakuTrebas, agreTve _ sasi-
cocxlo mniSvnelobis samsaxuris saqmiano-
bas. gaficvis uflebis gamoyenebis SezRud-
vis Sesaxeb saqmis ganxilvisas, samarTliani 
sasamarTlo unda eyrdnobodes Semdeg prin-
cips: SezRudviT daculi sikeTe aRemateba 
SezRudviT miyenebul zians da demokratiuli 
sazogadoebisaTvis aucilebeli, proporci-
ulad SezRuduli da aradiskriminaciulia. 

saqarTvelos prezidents aqvs aseve 
ufleba, saomari mdgomareobis dros ga-
moiyenos gaficvis an lokautis uflebis 
SezRudvis instrumenti/dekreti, romelic 
saWiroebs saqarTvelos premier-ministris 
kontrasignacias. 

xelisufalTa mier gaficvis Semakavebe-
li procedurebis ganxorcielebis SesaZle-
blobebis garda, kanoniT, gaficvaSi monaw-
ileobis ufleba ara aqvT garkveul pirebs 
(pirTa sia gansazRvrulia saqarTvelos 
kanonmdeblobiT), xolo gaficvaSi monaw-
ileobis uflebis mqoneTa damsaqmebeli ar 
aris valdebuli, dasaqmebuls misces Sromis 
anazRaureba, rac dasaqmebulis gaficvaSi 
monawileobis aseve erT-erTi Semakavebeli 
garemoebaa magram msgavsi modeli saerTa-
Sorisod aprobirebulia. 

daskvnis saxiT unda aRiniSnos, rom mi-
uxedavad gaficvis uflebis kanonismieri 
SezRudvebisa, moqmed Sromis kodeqsSi ganx-
orcielebulma cvlilebebma kidev ufro 
Seasusta gaficvis uflebis mastimulire-
beli elementebi. kerZod, Sromis kodeqs-
ma (muxli 37.1.“l“) SromiTi xelSekrulebis 
Sewyvetis safuZvlad gaficvis ukanonod 
cnobis Sesaxeb kanonier ZalaSi Sesuli sa-

samarTlos gadawyvetileba miiCnia. dam-
saqmebels Tavisuflad SeuZlia samuSaodan 
gauSvas gaficvaSi monawile yvela dasaqme-
buli, visac brali ar miuZRvis gaficvis or-
ganizebaSi, vinc keTilsindisierad iyenebda 
konstituciiT da sayovelTaod aRiarebul 
uflebas, magram pasuxismgebeli piris mier 
proceduruli darRvevis gamo, gaficva sa-
samarTlos mxridan ukanonod gamocxadebis 
safuZveli gaxda. aseTi gauTvaliswinebeli 
SemTxvevis gamo dasaqmebuli uZluri iqneba 
kanonis winaSe. dasaqmebulis riski - miiRos 
monawileoba gaficvaSi, damokidebuli xde-
ba mesame piris mier uflebis keTilsindis-
ierad ganxorcielebaze. 

saqarTvelos kanoni „Sekrebisa da mani-
festaciis Sesaxeb“, rogorc aRvniSneT, gan-
sazRvravs „organizatoris“, pasuxismgebeli 
pirebis“, rwmunebulis da sxvaTa11 pasux-
ismgeblobis sakiTxs.12 

sakanonmdeblo siaxlis safuZvelze sak-
maod SeizRuda kerZo seqtorSi gaficva-
Si monawileobis uflebis mqone pirTa 
wre. kanoni dauSveblad miiCnevs gafic-
vis uflebis gamoyenebas samuSao procesis 
dros im dasaqmebulTa mier, romelTa saqmi-
anobac dakavSirebulia adamianis sicocxli-
sa da janmrTelobis usafrTxoebasTan, an im 
SemTxvevaSi, Tu teqnologiuri xasiaTidan 
gamomdinare, SeuZlebelia maTi saqmianobis 
SeCereba. 

11 saqarTvelos kanoni Sekrebisa da 
manifestaciis Sesaxeb muxli 3. “rwmunebuli” 
aris Sekrebis an manifestaciis iniciatoris 
mier ndobiT aRWurvili piri; “organizatori” 
aris Sekrebis an manifestaciis iniciatoris 
mier aqciis organizebis xelmZRvanelobisTvis 
gamoyofili piri; “pasuxismgebeli pirebi” 
arian Sekrebis an manifestaciis rwmunebuli 
da organizatori. 

12 iqve muxli 13. „Tu organizatorma am muxlis 
me-2 da me-3 punqtebSi CamoTvlili darRvevebis 
aR mosafxvrelad gafrTxilebidan uax-
loesi 15 wuTis ganmavlobaSi ar mouwoda 
Sekrebis an manifestaciis monawileebs da 
ar mimarTa yvela gonivrul qmedebas, mas 
daekisreba saqarTvelos kanon  mdeblobiT 
gaTvaliswinebuli pa suxismgebloba.“ Se-
kre bis an manifestaciis monawilis mier 
am kanonis me-11 muxlis moT xovnaTa 
individualurad darRvevis SemTxvevaSi mas 
daekisreba saqarTvelos kanonmdeblobiT 
gaTvaliswinebuli pasuxis mgebloba.“
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aRniSnuli sakanonmdeblo cvlilebebis 
safuZvelze saqarTvelos Sromis, janmrT-
elobisa da socialuri dacvis ministris 
2013 wlis 6 dekembris brZanebiT №01-43/n 
damtkicda „adamianis sicocxlisa da janmr-
Telobis usafrTxoebasTan dakavSirebuli 
saqmianobebis nusxa“.* vfiqrob, CamonaTvali 
sakmaod vrcelia da srulad ar Seesabameba 
gaficvis uflebis saerTaSorisod aRiare-
bul principebs. 

problemis daZlevis gzebi:
amoRebuli iqnes 
l) am kanonis 51-e muxlis me-6 punqtis 
Tanaxmad sasamarTlos mier miRebuli da 
kanonier ZalaSi Sesuli gadawyvetileba 
gaficvis ukanonod cnobis Sesaxeb.

vfiqrob, unda gauqmdes 37-e muxlis pir-
veli nawilis „o“ qvepunqti. kanonSi maqsi-
malurad unda moveridoT SefasebiTi kate-
goriis normebis arsebobas. kanonSi Setanili 
cvlilebebi maqsimalurad amomwuravad gan-
sazRvravs SromiTi xelSekrulebis Sewyve-
tis safuZvlebs, Tumca CamonaTvalis bolo 
punqtSi SromiTi xelSekrulebis Sewyvetis 
safuZvlad miTiTebulia sxva obieqturi 
garemoeba, romelic amarTlebs SromiTi 

xelSekrulebis Sewyvetas. kanoni SromiTi 
urTierTobis Sewyvetas miandobs „sxva obi-
eqtur garemoebas“, romelic vfiqrob, rom 
akninebs am institutis ideas. aRniSnuliT 
safrTxis qveS dgeba SromiT-samarTlebrivi 
urTierTobebis harmonizacia da iZleva Se-
fasebiTi samarTlis SesaZleblobas, rac 
konkretul saqmeze sasamarTloebis gansjis 
sagani gaxdeba. msgavsi midgoma riskis qveS 
ayenebs ara mxolod dasaqmebuls, aramed 
damsaqmebelsac, vinaidan davis SefasebiTi 
garemoebebis gadawyvetisas, SesaZlebelia, 
samuSaodan gaTavisuflebis neba aRiarebu-
li iqnas ukanonod da daekisros zianis-ga-
nacduris anazRaureba. 

msgavsi normiT irRveva balansi. obieq-
turi garemoebis SefasebiToba, erTi mx-
riv, gazrdis SromiT davebs, xolo, meo-
re mxriv _ misi usamarTlod gamoyenebis 
albaTobas. aRniSnul sakiTxTan dakav-
SirebiT arsebobda da mxardaWerilic iyo 
sapirispiro mosazreba, kerZod: „sakanon-
mdeblo doneze SeiZleba warmoudgeneli 
iyos amomwuravi safuZvlebis daweseba, 
SromiTi urTierTobebis xasiaTis sirTu-
lidan gamomdinare, amitomac xelSekrule-
bebis Sewyvetis erT-erT safuZvlad gaT-
valiwinebulia „sxva obieqturi garemoeba“. 
meore mxriv, es konkretuli safuZveli 
miuTiTebs imaze, rom Tu ar arsebobs xe-
lSekrulebis Sewyvetis sxva safuZveli, 
damsaqmebels SeuZlia dasaqmebuls xe-
lSekruleba Seuwyvitos mxolod obieq-
turi garemoebis arsebobis SemTxvevaSi, 
rac gamoricxavs misi mxridan subieqturi 
da TviTneburi gadawyvetilebis miRebas. 
„obieqturi safuZvlis“ arsebobisas (konk-
retuli safuZvlis dakonkretebis gareSe), 
xelSekrulebis Sewyvetis SesaZleblobas 
ganamtkicebs saxelmwifoTa praqtikac“,* _ 
aRniSnavs kanonproeqtis avtori da inicia-
tori ganmartebiT baraTSi.

* saxelmwifoTa praqtika icnobs xelSekrulebis 
Sewyvetis SesaZleblobas „obieqturi safuZvlis“ 
gamo (“just and opojective reason”). es saxelmwifoebia: 
gaerTianebuli samefo, germania, dania, espaneTi, 
SvedeTi, ungreTi, xorvatia, belgia, avstria, 
kviprosi, CexeTi, estoneTi, fineTi, safrangeTi, 
ungreTi, italia, luqsemburgi, holandia, 
portugalia, serbeTi, Sveicaria da sxv. 

* adamianis sicocxlisa da janmrTelobis 
usafrTxoebasTan dakavSirebul saqmianobebs 
ganekuTvneba: a) muSaoba saswrafo samedicino 
daxmarebis samsaxurSi; b) mu Saoba stacionarul 
dawesebulebebSi an/da ambulatoriuli 
dawesebulebis ga daudebeli daxmarebis 
samsaxurebSi; g) muSaoba eleqtroenergiis 
warmoebis, ganawilebis, gadacemisa da 
dispetCerizaciis sferoSi; d) muSaoba 
wyalmomaragebisa da wyalarinebis sferoSi; 
e) muSaoba satelefono kavSirgabmulobis 
sferoSi; v) muSaoba saaviacio, sarkinigzo, 
sazRvao da saxmeleTo mimosvlis usafrTxoebis 
uzrunvelyofis sferoSi; z) muSaoba qveynis 
Tav dacvisunarianobis, kanonierebisa da 
marTlwesrigis uzrunvelyofis sam saxurebSi, 
maT Soris: z.a) muSaoba saqarTvelos Tavdacvis 
saministrosa da misi sistemis dawesebulebebSi; z.b) 
muSaoba saqarTvelos Sinagan saqmeTa saministrosa 
da misi sistemis dawesebulebebSi; z.g) muSaoba 
saqarTvelos sasjelaRsrulebis, probaciisa da 
iuridiuli daxmarebis sakiTxTa saministrosa 
da misi sistemis dawesebulebebSi. T) muSaoba 
sasamarTlo organoebSi; i) muSaoba dasufTavebis 
municipalur samsaxurebSi; k) muSaoba saxanZro 
usafrTxoebis da samaSvelo samsaxurebSi; l) 
muSaoba bunebrivi gazis transportirebis da 
ganawilebis sferoSi; m) muSaoba navTobisa da gazis 
mopovebis, momzadebis, navTobis gadamuSavebis da 
gazis damuSavebis sferoebSi.
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samoqalaqo ufleba unda ganxorciel-
des marTlzomierad, ris uzrunvelyofac 
sasamarTlos upirvelesi amocanacaa. nebi-
smieri davis ganxilvisas, rogorc wesi, 
sasamarTlo amowmebs uflebis gamoyenebi-
sa da valdebulebis Sesrulebis marTl-
zomierebis sakiTxs da mis safuZvelze 
afasebs mxareTa mier sasamarTlos winaSe 
dayenebul moTxovnaTa marTebulobas. wi-
naaRmdeg SemTxvevaSi, sasamarTlosaTvis 
mimarTvis ufleba Tavis mniSvnelobas kar-
gavs. uflebis gamoyenebis marTlzomiere-
bis Sesafaseblad ki aucilebelia misi ga-
moyenebis ganmapirobebeli garemoebebis 
marTlzomierebis Sefaseba. SromiTi davis 
ganxilvisas sasamarTlom unda Seafasos, 
dairRva Tu ara mxareTa uflebebi ama Tu 
im samarTlebrivi aqtis ganxorcielebis Tu 
moqmedebis Sedegad, unda dadgindes, dair-
Rva Tu ara mxareTa Tanasworobis principi, 
adgili xom ar hqonda diskriminacias da a.S. 
am amocanis Sesruleba ki SeuZlebelia, Tu 
sasamarTlosaTvis ucnobia xelSekrulebis 
moSlis mizezi da ucnobia an ar dadginda 
davis warmoSobis mizezi. SromiTi davebis 
gadawyvetisas daculi unda iyos rogorc 
miTiTebuli, aseve konstituciiTa da sxva 
normatiuli aqtebiT regulirebuli adami-
anis uflebebi da Tavisuflebebi, am ufle-
baTa darRvevis Sefaseba ki SeuZlebelia xe-
lSekrulebis moSlis safuZvlis arcodnis 
SemTxvevaSi.13

o) sxva obieqturi garemoeba, rome-
lic amarTlebs SromiTi xelSekrulebis 
Sewyvetas.

masobrivi daTxovnis regulirebis 
meqanizmebi sazRvargareT regulirdeba, 
rogorc wesi, “ILO”-s SromiTi urTier-
Tobis Sewyvetis Sesaxeb C158 konvenciisa 
da evrokavSiris sabWos (98/59 20.07.1998) 
direqtiviT. damsaqmebeli valdebulia, 
gonivrul vadaSi winaswari SetyobinebiT 
miawodos dasaqmebuls informacia daTx-
ovnis mizezebi Sesaxeb (zog qveyanaSi 
arsebobs saxelmwifo Setyobinebis val-

13 saqarTvelos uzenaesi sasamarTlos gada-
wyvetileba saqme №as-1252-1195-2013, 17 mar-
ti, 2014 weli

debuleba*). mxareebs unda mieceT dasaTxov 
pirTa odenobis Semcirebis Sesaxeb disku-
siis saSualeba. gansazRrulia daTxovnis 
proceduris dawyebis vada.* rumineTSi 
damsaqmebels ufleba ar aqvs koleqtiuri 
daTxovnis Sedegad gaTavisuflebuli mu-
Sakis nacvlad aiyvanos sxva piri 12 Tvis 
ganmavlobaSi. sxvadasxva qveyanaSi sxva-
dasxvagvaria midgoma daTxovnis kriteri-
umebisa da procedurebis mimarT.

„masobrivi daTxovna“ kanonSi Setani-
li novaciaa, romelic adgens gansxvave-
bul reguliciebs (maT Soris, gafrTx-
ilebis vadebzec) SromiTi xelSekrulebis 
Sewyvetis sxva safuZvlebTan mimarTebiT. 
damsaqmebelma es ufleba SeiZleba gamoiy-
enos mxolod im SemTxvevaSi, Tu arsebobs 
dasaqmebulisTvis xelSekrulebis Sewyvetis 
iseTi safuZveli, rogorebicaa: ekonomi-
kuri garemoebebi, teqnologiuri an orga-
nizaciuli cvlilebebi, romlebic ganapi-
robebs warmoebisTvis aucilebeli samuSao 
Zalis Semcirebas. 15 kalendaruli dRis 
ganmavlobaSi sul mcire 100 dasaqmebulis 
SromiTi xelSekrulebebis Sewyvetis (maso-
brivi daTxovnis), SemTxvevaSi, damsaqmebeli 
valdebulia masobriv daTxovnamde sul mc-
ire 45 kalendaruli dRiT adre werilobiTi 
Setyobineba gaugzavnos saqarTvelos Sro-
mis, janmrTelobisa da socialuri dacvis 
saministros da im dasaqmebulebs, romelT-
ac uwydebaT SromiTi xelSekrulebebi).

kritikas imsaxurebs sakanonmdeblo midgo-
ma dasaqmebulTa masobrivi daTxovnisas ode-
nobis cifriT gansazRvrasTan dakavSirebiT. 
yoveli samuSao adgili organizaciaSi/sawar-
moSi gamoirCeva TaviseburebiT, specifikiT 
da gansxvavebuli xasiaTiT, TiToeuli SemTx-
vevisas gaTvaliswinebuli unda iyos samuSao 
adgilze dasaqmebulTa raodenobac da sxva 
garemoebebi. msgavsi saxis sakanonmdeblo 

* rogorc wesi 30 dRiT adre - avstria, dania, germania, 
irlandia; 60 dRe, belgia; 90 dRe, portugalia, 
espaneTi, SvedeTi, niderlandebi, didi britaneTi; 
120 dRe italia 

* avstria, belgia, fineTi,safrangeTi, germania, 
saberZneTi, irlandia, italia, luqsemburgi, 
niderlandebi, portugalia, espaneTi, SvedeTi, 
didi britaneTi)
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trafaretuli midgoma, vfiqrobT, ararele-
vanturi da spontanuria. 

problemis daZlevis gzebi:
am kanonis 37-e muxlis pirveli punq-
tis „a“ qvepunqtiT gaTvaliswinebuli 
safuZvliT, 15 kalendaruli dRis gan-
mavlobaSi sul mcire 100 dasaqmebul-
Tan SromiTi xelSekrulebebis Sewyvetis 

(masobrivi daTxovnis) SemTxvevaSi dam-
saqmebeli valdebulia masobriv daTx-
ovnamde sul mcire 45 kalendaruli dRiT 
adre werilobiTi Setyobineba gaugzav-
nos saqarTvelos Sromis, janmrTelobi-
sa da socialuri dacvis saministros da 
im dasaqmebulebs, romelTac uwydebaT 
SromiTi xelSekrulebebi.
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After discussing to practice legislative charges 
of Labour Code Of Georgia judicial problems have 
caused.There are reviewed the ways of solution which 
are relevant to society and it will promote common 
judicial practice.

Social dialogue is one of the major indicators for 
determining of democracy, the significant part of so-
ciety represent the working people-employees, who 
create wealth and contribute to the preservation of 
the country’s stable economic sustainability.

Minimization of state intervention in private le-
gal relations of civil society can not be a situation of 
insecurity, the state on one hand with the legislative 
base must try not to weakenthedevelopment of the 
business freely, and on the other hand, to protect its 

citizens from forced labor, or social inequalityfrom the 
rich employers.Duringsocial dialogue it is approved 
method in allthe world to use the strike of workers as 
an availablesuppresing method over the employers, 
and at the same time the parties are equal in the pro-
duction of social dialogue, which is one of the major 
components of reaching an agreement.

The strike is a fundamental human right to be uti-
lized, which is regarded as a successful employer-em-
ployee items for successful collective bargaining and 
as a tool to alleviate the unequal relations. Successful 
social dialogue is considered asone of the basic indi-
cator for defining democracy in the country. By law, a 
strike is a employees’ right temporary voluntary refus-
al to fulfill contractual obligations, wholy orpartially.

JUSTICE ACTUAL PROBLEMS 
IN THE GEORGIAN ORGANIC LAW 
“GEORGIAN LABOR CODE” AND THEIR 
POSSIBLE SOLUTIONS IN GEORGIA

Amiran Zenaishvili
Doctor of Law in Georgian-Americn University (GAU),
David Agmashenebeli University – Professor,
Member of the Scientific-consulting Committee of the Regional Policy 
and Self-governance of the Parliament of Georgia, 
Georgian Trade Union of Energy Workers – Chairman 

REZUME

Key words: 
COURT, STRIKE, LOCKOUT 
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Notes:

1. “Convention on Discrimination in employment and occupation”. (GEO)
2. Decision №2 / 7/219 made by the Constitutional Court of Georgia in 200. (GEO)
3. Convention 182 of the International Labour Conference, “Child Labour Prohibition and Im-

mediate Action for the Elimination of the Worst Forms” ratified by the Parliament of Georgia 
on May 18, 2002, Decree N1473- RC, is valid from 24.07.2003. (GEO)

4.  European Social Charter (Article 2), the Universal Declaration of Human Rights (Article 23), 
the Convention for the Protection of Human Rights and Fundamental Freedoms (Article 14), 
the International Covenant on Economic, Social and Cultural Rights (Article 7). (GEO)

5.  The Constitution of Georgia, Article 33. (GEO)
6.  Ibid, Article 25. (GEO)
7.  The Association Agreement between the European Union and the European Atomic Energy 

Community and their Member States, on the other hand, and Georgia, on the other hand. 
“Article 229” ratified by the Parliament of Georgia on July 18, 2014,under Decree №2495-
RC. (GEO)

8.  Ibid, Article 349. (GEO)
9.  Convention on Human Rights and Fundamental Freedoms, Rome, 4 November 1950 Article 

11: Freedom of meetings and associations, is valid in respect of Georgia since May 20th 1999, 
the translation is corrected by the Parliament of Georgia under Decree N 3251–IC dated 
June 9th 2006. (GEO)

10.  Article 23 of the UDHR. (GEO)
11.  The Law on meetings and Manifestations. (GEO)
12.  Ibid, Article 13. (GEO)
13.  Decision of the Supreme Court of Georgia on Case №as-1252-1195-2013, dated March 17th 

2014. (GEO)
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makontrolebel organoTa 

Suamdgomlobis safuZvelze 

mimdinare samarTalwarmoebisas 

gasaTvaliswinebeli regulaciebi

paata kublaSvili
saxelmwifo auditis samsaxuris auditori

 

sakvanZo sityvebi: 
sagadasaxado, gadasaxadi, sasamarTlo

administraciulma saproceso kod-
eqsma saqarTveloSi safuZveli daudo 
administraciul samarTalwarmoebas, 
administraciul organoTa saqmianobaze sa-
samarTlo kontrolos ganxorcielebas. am 
procesSi erT-erT ZiriTad faqtorad war-
moCenil iqna adamianis uflebebisa da Ta-
visuflebebis dacva. Tu administraciuli 
organoTa saqmianobiT darRveuli iqneba 
adamianis uflebebi da Tavisuflebebi, 
maT unda hqondeT SesaZlebloba mimarTon 
damoukidebel sasamarTlos, Sesabamisad 
nebismieri administraciuli saqmianoba, 
miuxedavad maTi formisa da movlenisa, 
eqvemdebareba sasamarTlo kontrols.

administraciuli samarTalwarmoebis 
ganviTarebisa da administraciuli orga-
noebis sasamarTlo kontrolis ganxor-
cielebaSi ganmsazRvreli roli eniWeba 
xelisuflebis danawilebis principsa da 
mesame xelisuflebis - sasamarTlo xelisu-
flebis damoukideblobis garantiebs. xe-
lisuflebis danawilebis principi moiTxovs 
sakanonmdeblo, aRmasrulebeli da sa-
samarTlo xelisuflebis paralelurad da 
ara ierarqiulad Tanaarsebobas. Tavis 
mxriv, administraciuli marTlmsajulebis 
ganxorcieleba SesaZlebelia damoukidebe-
li, administraciuli organoebisagan gan-

calkavebuli sasamarTloebis meSveobiT, 
im mosamarTleebis mier, romlebic saqarT-
velos konstituciis 84-e muxlis pirveli 
nawilis Tanaxmad emorCilebian mxolod 
saqarTvelos konstituciasa da kanons.1

 saqarTvelos administraciuli sapro-
ceso kodeqsis VII1-e da VII5 -e TavSi mocemu-
lia administraciul samarTalwarmoebasTan 
dakavSirebuli regulaciebi makonrole-
beli organos mier mewarmis saqmianobis 
Semowmebisa da gadasaxadis gadamxdelis 
yadaRadadebuli qonebis realizaciasTan 
dakavSirebiT.2

administraciuli saproceso kodeqsis 
211-e muxlis Sesabamisad _ `brZanebas me-
warmis saqmianobis Semowmebis Taobaze ma-
kontrolebeli organos Suamdgomlobis 
safuZvelze gamoscems raionuli (saqalaqo) 
sasamarTlos mosamarTle an magistrati 
mosamarTle mewarmis adgilsamyofelis 
mixedviT“, amave kodeqsis 2121-e muxlis 
Sesabamisad _ `brZanebas gadasaxadis gad-
amxdelis yadaRadadebuli qonebis real-
izaciis Taobaze, sagadasaxado organos 
Suamdgomlobis safuZvelze, gamoscems 

1 vaCnaZe m., Todria i., turava p., wkeplaZe n., 
2005. saqarTvelos administraciuli sapro-
ceso kodeqsis komentari. ( 2), gv.13. 

2 saqarTveloskanoni`saqarTvelos adminis-
traciuli saproceso kodeqsi“. ( 2).
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raionuli (saqalaqo) sasamarTlos mosamar-
Tle gadasaxadis gadamxdelis adgilsa-
myofelis mixedviT“.

makontrolebeli organos saqmianobaze 
winaswari sasamarTlo kontrolis daweseba 
mTlianad qarTuli precendentia da misi 
analogi ar arsebobs, Sesabamisad, ar ar-
sebobs amgvari samarTalwarmoebis gamoc-
dileba da qarTuli sasamarTlo am SemTx-
vevaSi, Tavad amkvidrebs precendentebs da 
gansazRvravs standartebs makontrolebeli 
organos Suamdgomloba gamomdinareobs Tu 
ara kanonismieri daniSnulebidan da same-
warmeo saqmianobis miznebidan.3

 sagadasaxado praqtikaSi xSiria Sem-
Txvevebi, rodesac valdebuli pirebi (ga-
dasaxadis gadamxdelebi) Tavs arideben 
saxelmwifo valdebulebis Sesrulebas - ga-
dasaxadebisagan Tavis aridebis gziT an maT 
aRar gaaCniaT finansuri berketebi (mag. ga-
kotrebis Sedegad ar SeuZliaT gadaixadon 
gadasaxadebi) saxelmwifo valdebulebebis 
Sesasruleblad. sagadasaxado kodeqsi aseT 
samarTlebriv SemTxvevebsac iTvaliswinebs 
saxelmwifo biujetSi valdebuli pirebis 
mier gadasaxadis gadaxdevinebisaTvis da 
mocemul samarTlebriv berkets eZRvneba 
sagadasaxado kodeqsis Sesabamisi muxlebi.4 
saqarTvelos sagadasaxado kodeqsis mixed-
viT sagadasaxado organos ufleba aqvs, 
sagadasaxado davalianebis gadaxdevinebis 
uzrunvelsayofad gadaxorcielos Semdegi 
RonisZiebebi:5

•	 sagadasaxado giravnoba/ipoTeka
•	 mesame pirze gadaxdevinebis miqceva
•	 qonebaze yadaRis dadeba
•	 yadaRadadebuli qonebis realizacia
•	 sabanko angariSze sainkaso davalebis 

wardgena
•	 gadasaxadis gadamxdelis salarodan 

naRdi fulis amoReba

3 vaCnaZe m., Todria i., turava p., wkeplaZe n., 
2005. saqarTvelos administraciuli sapro-
ceso kodeqsis komentari. (3), gv. 79. 

4 xarazi i., 2014. sagadasaxado davalianebis 
gadaxdevinebis uzrunveyofa. Jurnali 
`marTlmsajuleba da kanoni“ №3, (3), gv. 65. 

5 saqarTveloskanoni`saqarTvelossagadasaxa-
dokodeqsi“. (3).

 sagadasaxado organos Suamdgomlo-
bis safuZvelze gadasaxadis gadamxdelis 
yadaRadadebuli qonebis realizacias win 
uswrebs sagadasaxado davalianebis gadax-
devinebis uzrunvelsayofis RonisZieba ro-
goricaa - piris (gadasaxadis gadamxdelis) 
sakuTrebaSi arsebul qonebaze yadaRis 
dadeba. saqarTvelos sagadasaxado kodeq-
sis 241-e muxlis pirveli nawilis gaTval-
iswinebiT - `sagadasaxado organos ufleba 
aqvs sasamarTlos gadawyvetilebis gareSe 
yadaRa daados piris sakuTrebaSi arsebul 
an/da mis balansze ricxul (garda, liz-
ingiT miRebuli qonebisa) nebismier qone-
bas, aRiarebuli sagadasaxado davalianebis 
uzrunvelyofis moculobis farglebSi.“ 
piris qonebaze yadaRis dadebisas, qonebri-
vi uflebis SezRudvis xarisxi mdgomareobs 
imaSi, rom pirs ekrZaleba yadaRadadebuli 
qonebis gankargva, kerZod qonebis nebis-
mieri formiT gasxviseba, dagiraveba, ipo-
TekiT, uzufruqtiT, servitutiT an aRna-
gobiT datvirTva, Txovebis, qiravnobisa da 
ijaris xelSekrulebis dadeba, sxvisTvis 
droebiT an mudmiv mflobelobaSi gadace-
ma. qonebaze yadaRis dadeba gulisxmobs 
gadasaxadis gadamxdelis (sxva valdebu-
li piris) qonebis aRweras da am qonebis 
gankargvis akrZalvas. qonebaze yadaRis 
dadebis ZiriTadi daniSnulebaa gadasaxadis 
gadamxdels (sxva valdebuli piris) Seuqmnas 
barierebi, raTa man ver SeZlos qonebis gas-
xviseba an sxva gziT misi damalva. mTliano-
baSi qonebaze yadaRis dadeba sagadasaxado 
davalianebis Sesrulebis uzrunvelyofis 
yvelaze mkacri saSualebaa.6

Temis sensitiurobidan gamomdinare, 
migvaCnia, rom qonebaze yadaRis dadeba unda 
moxdes mxolod sasamarTlo gadawyvetilebis 
safuZvelze, radganac uzrunvelyofis 
RonisZieba (qonebaze yadaRis dadeba) piris 
sakuTrebaSi arsebul qonebas exeba, romelic 
misi da misi ojaxis arsebobis saSualebaa. 
qonebaze yadaRis dadebis, saxelmwifos sa-
sargeblod qonebis sasyidliT Tu usasyid-

6 nadaraia l., rogava z., ruxaZe k., bolqvaZe b., 
2012. saqarTvelos sagadasaxado kodeqsis ko-
mentari. wigni meore, (4), gv. 404-405.
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lod CamorTmeva da msgavsi davebi mxolod 
sasamarTlos gansaxilveli unda iyos, misi 
kompetenturobisa da miukerZoeblobis prin-
cipidan gamomdinare.7 aRniSnulidan gamom-
dinare marTebuli da kanonSesabamisi iqneba 
saqarTvelos sagadasaxado kodeqsis 241-e 
muxlis pirveli nawilis Camoyalibeba Semde-
gi formulirebiT: (Sesabamisad unda moxdes 
masTan muxlis danarCeni nawilebis Sesabam-
isobaSi moyvana) - `brZanebas piris (gadasaxa-
dis gadamxdelis) sakuTrebaSi arsebul an/da 
mis balansze ricxul (garda, lizingiT miRe-
buli qonebisa) nebismier qonebaze yadaRis 
dadebis Sesaxeb, aRiarebuli sagadasaxado 
davalianebis gadaxdevinebis uzrunvelyofis 
moculobis farglebSi sagadasaxado organos 
Suamdgomlobis safuZvelze, gamoscems raio-
nuli (saqalaqo) sasamarTlos mosamarTle 
gadasaxadis gadamxdelis adgilsamyofelis 
mixedviT.“

 sagadasaxado kodeqsis 242-e muxli 
gansazRvravs yadaRadadebuli qonebis re-
alizaciis an pirdapir saxelmwifo sakuTre-
baSi gadacemis wess. kodeqsis 242-e muxlis 
pirveli nawilis mixedviT (yadaRadadebuli 
qonebis realizacia) sagadasaxado organos an 
aRsrulebis erovnuli biuros (aRsrulebis 
erovnuli biuros mier qonebaze yadaRis 
dadebis procedurebis ganmxorcielebis 
SemTxvevaSi) Suamdgomlobas piris yadaRa-
dadebuli qonebis realizaciis an pirdapir 
saxelmwifo sakuTrebaSi gadacemis Sesaxeb 
sasamarTlo ganixilavs saqarTvelos admin-
istraciuli saproceso kodeqsiT dadgeni-
li wesiT. sagadasaxado organo/aRsrulebis 
erovnuli biuro uflebamosilia moiTxovos 
movalis yadaRadadebuli qonebis pirdapir 
saxelmwifo sakuTrebaSi gadacema mxolod 
im SemTxvevaSi, Tu aRiarebuli sagadasaxado 
davalianeba qonebis sabazro Rirebulebis 
tolia an aRemateba mas. Suamdgomloba piris 
yadaRadadebuli qonebis realizaciis an 
pirdapir saxelmwifo sakuTrebaSi gadacemis 

7 xarazi i., 2014. sagadasaxado davalianebis 
gadaxdevinebis uzrunveyofa. Jurnali 
`marTl msajuleba da kanoni“, №3, (5), gv. 76. 

Taobaze raionul (saqalaqo) sasamarTlos 
unda waredginos qonebaze yadaRis dadebis 
Sesaxeb aqtis Sedgenidan8 erTi Tvis vadaSi. 
aRsrulebis erovnuli biuros mier qone-
baze yadaRis dadebis procedurebis ganx-
orcielebis SemTxvevaSi, gadasaxadis gadamx-
delis yaaRadadebuli qonebis realizaciis 
an pirdapir saxelmwifo sakuTrebaSi gada-
cemis Taobaze raionul (saqalaqo) sasamarT-
los SuamdgomlobiT mimarTavs uSalod aR-
srulebis erovnuli biuro. amasTan, rogorc 
sagadasaxdo kodeqsis 242-e muxlis pirveli 
nawilSia fiqsirebuli sagadasaxado organo/
aRsrulebis erovnuli biuro uflebamosilia 
moiTxovos movalis yadaRadadebuli qonebis 
pirdapir saxelmwifo sakuTrebaSi gadacema 
mxolod im SemTxvevaSi, Tu aRiarebuli saga-
dasaxado davalianeba qonebis sabazro Rire-
bulebis tolia an aRemateba mas. Sesabamisad, 
Tu movalis yadaRadadebuli qonebis sabazro 
Rirebuleba naklebia aRiarebul sagadasaxa-
do davalianebaze, yadaRadadebuli qonebis 
pirdapir saxelmwifo sakuTrebaSi gadacemis 
moTxovna dauSvebelia. sagadasaxado orga-
nos/aRsrulebis erovnuli biuros Suamdgom-
lobaSi miTiTebuli unda iyos qonebis real-
izaciis sakiTxis gadawyvetisaTvis SesaZlo 
mniSvnelobis mqone yvela garemoeba. garda 
amisa sagadasaxado organos Suamdgomloba 
unda iyos dasabuTebuli da masSi miTiTebu-
li unda iyos gadasaxadis gadamxdelis zusti 
monacemebi.9

Suamdgomlobas piris yadaRadadebuli 
qonebis realizaciis an pirdapir saxelm-
wifo sakuTrebaSi gadacemis Taobaze ga-
nixilavs raionuli (saqalaqo) sasamarT-
los mosamarTle gadasaxadis gadamxdelis 

8 Tu qonebaze yadaRis dadebis Sesaxeb 241-
e muxli Camoyalibebuli iqneba Cvens mier 
miTiTebuli formulirebiT, am SemTxveva-
Si Suamdgomloba piris yadaRadadebuli 
qonebis realizaciis an pirdapir saxelm-
wifo sakuTrebaSi gadacemis Taobaze raio-
nul (saqalaqo) sasamarTlos SesaZlebelia 
waredginos qonebaze yadaRis dadebis Sesaxeb 
Sesabamis brZanebis gacemidan erTi Tvis vada-
Si (6).

9 nadaraia l., rogava z., ruxaZe k., bolqvaZe b., 
2012. saqarTvelos sagadasaxado kodeqsi ko-
mentari. wigni meore, (7), gv. 416-417
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adgilsamyofelis mixedviT, saqarTvelos 
administraciuli saproceso kodeqsiT 
dadgenili wesiT. sagadasaxado organos/
aRsrulebis erovnuli biuros Suamdgom-
lobis safuZvelze gadasaxadis gadamxdel-
is yadaRadadebuli qonebis realizaciis an 
pirdapir saxelmwifos sakuTrebaSi gada-
cemis Taobaze brZanebas gascems raionuli 
(saqalaqo) sasamarTlos mosamarTle Suamd-
gomlobis wardgenidan 14 dRis vadaSi. amas-
Tan mosamarTle sagadasaxado organos/aR-
srulebis erovnuli biuros Suamdgomlobas 
ganixilavs erTpirovnulad. sasamarTlo 
sxdomaze Suamdgomlobis ganxilvaSi monaw-
ileoben sagadasaxado organos/aRsrulebis 
erovnuli biuros warmomadgeneli da is 
gadasaxdis gadamxdeli an misi warmomad-
geneli, romlis yadaRadadebuli qonebis 
realizaciis Taobaze brZanebis gacemasac 
iTxovs sagadasaxado organo. (garda im 
SemTxvevebisa, rodesac ver xerxdeba mx-
areTa mowveva). aRsaniSnavia, rom mxareTa 
gamoucxadebloba an maTi mowvevis SeuZle-
bloba ar iwvevs sagadasaxado organos/aR-
srulebis erovnuli biuros Suamdgomlobis 
ganxilvis gadadebas. sagadasaxado organos/
aRsrulebis erovnuli biuros Suamdgom-
lobis dasabuTebulobis Semowmebis Semdeg 
mosamarTle gamoscems brZanebas gadasaxa-
dis gadamxdelis yadaRadadebuli qonebis 
realizaciis an pirdapir saxelmwifos sa-
kuTrebaSi gadacemis Taobaze Suamdgomlo-
bis dakmayofilebis an ardakmayofilebis 
Sesaxeb. mosamarTlis brZaneba dgeba sam ca-
lad, romelTaganac erTi egzemplari egza-
vneba Suamdgomlobis warmdgen sagadasaxa-
do organos/aRsrulebis erovnuli biuros, 
meore gadasaxdis gadamxdels, xolo mesame 
rCeba sasamarTloSi. 

 mosamarTlis brZaneba yadaRadadebuli 
qonebis realizaciis an pirdapir saxelmwi-
fos sakuTrebaSi gadacemis nawilSi ZalaSi 
Sedis brZanebis gasaCivrebis vadis amowur-
vis Semdeg. amasTan, brZanebis gasaCivreba 
ar aCerebs brZanebis moqmedebas. saCivari 
mosamarTlis brZanebis gauqmebis Taobaze 
Seitaneba brZanebis gamomcem sasamarTlo-

Si, mxarisaTvis brZanebis egzemplaris ga-
dacemidan 48 saaTSi. mosamarTle saCivars 
saqmis saqmis masalebTan erTad dauyovne-
bliv ugzavnis saapelacio instanciis sa-
samarTlos. saCivari saapelacio instanciis 
sasamarTloSi ganixileba Setanidan 10 dRis 
vadaSi. saapelacio instanciis sasamarT-
los brZaneba sabolooa da gasaCivrebas 
ar eqvemdebareba. saerTo wesis Sesabamisad 
yadaRadadebuli qonebis realizaciis Ses-
axeb mosamarTlis brZanebis safuZvelze 
gadasaxadis gadamxdelis yadaRadadebuli 
qonebis auqcionis wesiT realizacias ax-
orcielebs saqarTvelos iusticiis samin-
istros mmarTvelobis sferoSi Semavali 
sajaro samarTlis iuridiuli piri - aR-
srulebis erovnuli biuro `saaRsrulebo 
warmoebaTa Sesaxeb“ saqarTvelos kanoniT 
dadgenili wesiT.10

saqarTvelos sagadasaxado kodeqsis 57-e 
muxlis pirvelis nawilis mixedviT - `gar-
dacvlili piris sagadasaxado davalianebis 
gadaxda ekisreba mis memkviders samkvidro 
qonebaSi misi wilis proporciulad, sam-
kvidro mowmobis miRebis dRidan“, amave 
muxlis mexuTe nawilis Sesabamisad - gar-
dacvlili piris sagadasaxado davalianeba 
Camoiwereba Tu:

•	 gardacvlil pirs ar hyavs memkvi-
dere;

•	 memkvidrem uari Tqva samkvidroze;
•	 gardacvlili piris sagadasaxado 

davalianebis moculoba aRemateba 
memkvidreobiT miRebuli qonebis 
Rirebulebas - sagadasaxado daval-
ianebis darCenili Tanxis odenobiT;

 sagadasaxado kodeqsi aRiarebs ander-
ZiT memkvidreobis oTxi rigis memkvidres11, 

10 saqarTvelos kanoni `saqarTvelos adminis-
traciuli saproceso kodeqsi“. (gv 8).

11 saqarTvelos kanoni `saqarTvelos saga-
dasaxado kodeqsi“. 82-e muxlis meoTxe nawi-
lis `g“, `g.a“, `g.b“, `g.g“ da `g.d“ qvepunqtebi 
- qonebis Cuqebis an/da anderZiT memkvidre-
obisas I,II, III da IV rigis memkvidereebad iTv-
lebian Semdegi pirebi: g.a) I rigis memkvidree-
bad: meuRle, Svili, naSvilebi, SviliSvili, 
SviliSvilis Svili da misi Svili, mSobeli 
da mSvilebeli:

  g.b) II rigis memkvidreebad: da, Zma, diswuli, 
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gansxvavebiT saqarTvelos samoqalaqo ko-
deqsisa romliTac gansazRvrulia kanoniT 
memkvidreobis xuTi rigis memkvidre. samo-
qalaqo da sagadasaxado kodeqsebis z/aR-
niSnuli muxlebis SedarebiTi analizisas 
vxvdebiT rogorc arsebiT ise Sinaarsobriv 
gansxvavebas romelic upirveles yovlisa 
warmoCndeba gadasaxadis gadamxdelis yada-
Radadebuli qonebis realizaciis an pirda-
pir saxelmwifos sakuTrebaSi gadacemis 
Taobaze administraciuli samarTalwar-
moebis dros da romelic aucileblad saW-
iroebs sakanonmdeblo doneze dazustebasa 
da daxvewas. konkretulad:

1. gadasaxadis gadamxdelis yadaRadade-
buli qonebis realizaciis Sesaxeb saga-
dasaxado organos Suamdgomlobis ganxil-
visas sasamarTlo ver imsjelebs da ver 
gamoitans gadawyvetilebas samoqalaqo 
kodeqsiT gaTvaliswinebuli mexuTe ri-
gis kanoniT memkvidris (biZaSvilebi, dei-
daSvilebi da mamidaSvilebi, xolo Tu es 
ukanasknelni ar arian, maSin maTi Svilebi) 
sakuTrebaSi arsebuli qonebis realiza-
ciis an pirdapir saxelmwifos sakuTrebaSi 
gadacemis Taobaze (gardacvilili piris 
sagadasaxado valdebulebis Sesruleba), 
radganc rogorc avRniSneT sagadasaxado 
kodeqsi icnobs oTxi rigis memkvidres da 
mexuTe rigis kanoniT mekvidris sakuTrebaSi 
arsebuli qoneba sagadasaxado davalianebis 
gadaxdevinebis dros (yadaRadadebuli 
qonebis realizaciisas) ar SeiZleba ganxi-
luli iqnas rogorc uSualod gadasaxadis 
gadamxdelis sakuTrebaSi (mflobelobaSi) 
arsebuli qoneba. 

2. kanonmdeblobaSi erTgvari xarvezi 
gvxvdeba aseve yadaRadadebuli qonebis re-
alizaciis Taobaze sagadasaxado organos 
Suamdgomlobis sasamarTloSi ganxilvisas, 
rodesac memkvidres, saanderZo danakisris 
(legati) Sesabamisad moanderZis mier dakis-

Zmiswuli da maTi Svilebi;
  g.g) III rigis memkvidreebad: bebia da papa, bebiis 

ded-mama da papis ded-mama, rogorc dedis ise 
mamis mxridan; g.d) IV rigis memkvidereebad: bi-
Za(dedis Zma da mamis Zma), deida da mamida; (9).

rebuli aqvs raime valdebulebis Sesrule-
ba. kanonis moTxovnaTa gaTvaliswinebiT 
- `memkvidrem, romelsac saanderZo dan-
akisris Sesruleba daevala, unda Seasru-
los igi naanderZebi samkvidros namdvili 
Rirebulebis farglebSi, mamkvidreblis va-
lebis im nawilis gamoklebiT romlis gast-
umrebac mas Sexvda”12, Tumca kanoni imasac 
iTvaliswinebs, rom saanderZo danakisris 
mimRebma pasuxi ar unda agos mamkvidreblis 
valebisaTvis.13 Sesabamisad am SemTxvevaSi, 
sagadasaxdo kodeqsis im muxlis imperati-
vi, romliTac sagadasaxdo organos ufleba 
aqvs moiTxovos saanderZo danakisris mim-
Rebis mflobelobaSi arsebuli qonebis re-
alizacia, (gardacvilili piris sagadasaxa-
do valdebulebis Sesruleba) alogikuria, 
rac pirveli instanciis sasamarTlos ar 
avaldebulebs gasces brZaneba sagadasaxdo 
organos Suamdgomlobis dakmayofilebis 
Sesaxeb. 

 ganxilul SemTxvevebSi (gardacvilili 
piris sagadasaxado valdebulebis Sesrule-
ba) sasamarTlos mier gasaTvaliswinebelia 
sagadasaxado kodeqsis regulacia uimedo 
valis Sesaxeb14, unda moxdes sagadasaxado 
davalianebis CaTvla uimedo sagadasaxo 
davalianebad da Sesabamisad mis Camowera 
sagadasaxado organos mier sagadasaxado 
kodeqsiT dadgenili wesiT.

12 saqarTvelos kanoni `saqarTvelos samoqa-
laqo kodeqsi“. (10) 

13 saqarTvelos kanoni `saqarTvelos samoqa-
laqo kodeqsi“. (11)

14  saqarTvelos kanoni `saqarTvelos saga-
dasaxado kodeqsi“. me-8 muxlis ocdamecre 
nawilis `a“ da `d“ qvepunqtebi: uimedo vali - 
saqonlis an/da momsaxurebis realizaciis an 
aRniSnulis farglebSi winaswari gadasaxa-
dis Sedegad gadasaxadis gadamxdelis mier 
aRiarebuli moTxovna an misi nawili, romlis 
gadaxdis vada gasulia da romelic ar iqna 
anazRaurebuli mimdinare sagadasaxado wlis 
bolomde, amasTanave arsebobs erT-erTi Sem-
degi dokumenti:

  a)sasamarTlos kanonier ZalaSi Sesuli 
gadawyvetileba moTxovnis dakmayofilebaze 
uaris Tqmis Sesaxeb;

 d)cnoba mewarmeTa da arasamewarmeo (arako-
merciuli) iuridiuli pirebis reestridan 
registraciis gauqmebis Sesaxeb an gardacva-
lebis cnoba;(11).
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Thus, in view of the above, it can be said that the 
request of the tax authority must take into account 
not only of administrative regulations of the Admin-
istrative Procedure Code, but under the provisions of 
the Tax Code of the taxpayer and his tax obligations. 
Topics such as due to the nature of the event to en-
sure the payment of tax arrears - a person (the taxpay-
er) for the property was seized by the tax authority 
should not be carried out without a court decision, 

court Seized property of the taxpayer, the tax authori-
ty is also considering a motion to be considered by the 
Civil Code and the fifth row of the legal heirs of their 
own property, which can not be viewed as the tax-
payer-owned property. At issue should be considered 
in relation to the Civil Code of legataris’s possession 
(use) of the property, which can not be dealt with by 
the court as the taxpayer-owned property.

ON THE BASIS OF THE PETITION     
OF CONTROLLED AUTHORITIES IN ORDER  
TO ALLOW FOR THE REGULATION DURING  
AN ONGOING COURT PROCEEDINGS

Paata Kublashvili
State Audit office of Georgia, Auditor

REZUME
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TAX, TAXATION, COURT
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tive Procedure Code. (2), p. 13. (GEO)

2.  The Law of `Administrative Procedure code. “ (2). (GEO)
3. Vachnadze M., Todria I., Turava P., Tskepladze N., 2005. The comments of the Adminis-

trative Procedure Code. (3), p. 79. (GEO)
4.  Kharazi I., 2014. The tax liability provision. Journal of Justice and Law` “№3, (3), p. 65. 

(GEO)
5.  The Law ` of the tax code. “ (3). (GEO)
6.  Nadaraia l., Rogava G., Rukhadze J., Bolqvadze B., In 2012. The comments of the Tax 

Code. Book II, (4), pp. 404-405. (GEO)
7.  Kharazi i., 2014. The tax liability provision. Journal of Justice and Law ` “№3, (5), p. 76. 

(GEO)
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9.  Nadaraia l., Rogava g., Rukhadze j., Bolqvadze b., In 2012. The comments of the Tax Code. 
Book II, (7), pp. 416-417. (GEO)

10.  The Law of `Administrative Procedure code. “ (p 8). (GEO)
11.  The Law ` of the tax code. “ Article 82 of the Fourth ` c “, ` i”, ` GB “, ` cc” and ` cd “ respec-

tively - the disposal of property and / or testamentary succession I, II , III and IV are con-
sidered the next generation of as heirs: i) I line of succession: spouse, child, adopted child, 
grandchild, great grandchild and her child, the parent and the adoptive parent:

  Cb) II line of succession, and, brother, niece, nephew and their children;
  Cc) III line of succession grandmother and grandfather, grandmother and father, mother, 

grandfather and father, both the mother’s and father’s side; Cd) IV line as heirs: uncle 
(mother’s brother and father’s brother), aunt; (9). (GEO)

12.  The Law ` the Civil Code “. (10) (GEO)
13.  The Law ` the Civil Code “. (11) (GEO)
14.  The Law ` of the tax code. “ Article 8 of the 29 ` a “and ` d”: bad debt - the goods and / or 

services as a result of the sale or the scope of the pre-tax demand by the taxpayer or a part 
of the payment term has expired and has not been paid By the end of the current fiscal, 
while there is one of the following documents:

 A) a valid court decision on the request is denied;
 D) A certificate of non-entrepreneurial (non-commercial) legal entities or cancel the regis-

tration of the death certificate; (11).
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advokatis roli samoqalaqo 

samarTlebrivi davebis mediaciis 

mosamzadebel etapze

ana gurieli
niu viJen universitetis samarTlis fakultetis doqtoranti, 
advokati

  
sakvanZo sityvebi: 
advokati, procesi, mediacia

Sesavali
mediacia davis gadawyvetis erT-erTi 

araformaluri saSualebaa. „es aris mxareTa 
Tavisufal nebaze damyarebuli procedura, 
romlis drosac davis sabolood gadawyve-
tis uflebis armqone mediatori sistematu-
rad uwyobs xels mxareTa Soris komunika-
cias, raTa SesaZlebeli gaxados modaveTa 
TviTpasuxismgeblobaze damyarebuli Se-
Tanxmebis miRweva.”1 

mediaciis saSualebiT davis gadawyveta 
gamarTlebulia, Tuki am gziT xerxdeba mx-
areTa saukeTeso interesebis dakmayofile-
ba, procesi ar warmoadgens finansuri da 
drois resursis klientis interesTa sawi-
naaRmdegod flangvas. amis miRweva bevrad 
aris damokidebuli procesSi advokatTa 
monawileobaze.

adamianebi, romlebic frTxilad emza-
debian mediaciisaTvis, rogorc wesi aRweven 
ukeTes Sedegebs vidre isini, vinc amas ar 
akeTeban.2 mediaciis mosamzadebel etapze ad-
vokatis sworad ganxorcielebuli qmedebebi 
gansazRvravs ara mxolod konkretuli kli-
entis interesebis ganxorcielebas, aramed 

1 Hopt, Klaus, J./Steffek, Felix, Mediation: Rechtsvergleich, 
Regelungsmodelie, Grundsatzprobleme, in: Hopt, Klaus 
,J./Steffek, Fetix, Mediation, Rechtstatsachen.Rechtsver-
gleich, Regelungen, «Mohr Siebeck”,Tubingen,2008,12. 

2 Lewicki& Hiam, 2006, 41-70, Quoted from: Craver C. B.` 
Effective Legal Negotiation and Settlement, Sixth edition, 
2009, 46.

sazogadoebis mxridan mediaciisadmi ndobis 
damkvidrebas, institutis ganviTarebas.

`jerjerobiT, saqarTveloSi mediaciis 
procesSi advokatTa rolis sakiTxic, iseve 
rogorc mravali sxva, upasuxodaa darCenili, 
saxezea kanonmdeblobis xarvezi. es zrdis 
sakiTxis kvlevis mniSvnelobas, saqarTvelos 
kanonmdeblobaSi SemdgomSi gansaxorciele-
beli cvlilebebis warmoCenis mizniT”.

winamdebare naSromis mizania qarTul 
samarTalSi samoqalaqosamarTlebrivi dav-
ebis mediaciis mosamzadebel etapze advo-
katTa warmomadgenlobiT uflebamosile-
basTan dakavSirebuli sakiTxebis kvleva, 
advokatTa mimarT moTxovnaTa dadgena. 
SemuSavdeba kanonmdeblobis srulyofis 
rekomendaciebi. mizani miiRweva kvlevis 
analitikuri, SedarebiT samarTlebrivi 
meTodebis gamoyenebiT. 

2. mediaciis procesSi advokatis 
CarTvis mizanSewonilobis 
Sefaseba
ABA Model Rules of Professional Conduct3 gan-

sazRvravs SemTxvevebs, rodesac advoka-
tma ar unda warmoadginos klienti, xolo 
rodesac urTierToba ukve arsebobs, Sewyvi-

3 The ABA Model Rules of Professional Conduct miRebuli 
1983 wels.aRniSnuli aqti warmoadgens eTikur 
wesebs. man Caanacvla 1969 miRebuli aqti “Mod-
el Code of Professional Responsibility”. 
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tos igi.4 aqedan gamomdinare dgindeba, rom 
saqmeSi warmomadgenlad daniSvnamde, mo-
samzadebel etapze, advokati valdebulia 
gamoikvlios misi warmomadgenlad CarTvis 
mizanSewoniloba, arsebobs Tu ara warmo-
madgenlobaze uaris Tqmis safuZveli. 

 mizanSewonilobis gansazRvrisas gasaT-
valiswinebelia konkretuli faqtorebi: is 
dadebiTi Tu uaryofiTi Sedegebi, rac zoga-
dad aris damaxasiaTebeli mediaciis pro-
cesSi advokatis CarTulobisaTvis; yoveli 
konkretuli saqmis garemoebebi, specifika; 
im advokatis pirovnuli Tu sakvalifikacio 
maxasiaTeblebi, romelic warmomadgenlad 
moiazreba.

2.1. mediaciis procesSi advokatis 
monawileobis SesaZlo dadebiTi 
Sedegebi
advokatTa umTavresi roli mediaciis 

procesSi mdgomareobs mxareTaTvis (war-
modgenil pirTaTvis) rCeva-darigebis mice-
maSi, mxareTa informirebaSi gansaxilvel 
sakiTxTan dakavSirebiT.5 advokatebs Seu-
ZliaT auxsnan klients mediaciis proce-
sis arsi da am procesis dadebiTi mxareebi; 
moamzadon klienti TanamSromlobiTi mo-
laparakebisaTvis; efeqtur advokats Seu-
Zlia daexmaros klients sando mediatoris 
moZiebaSi, romelic Tavs gaarTmevs davis 
sagans.6 eTikuri TvalsazrisiT, mediators 
ekrZaleba mediaciis procesis mimdinareo-
bisas samarTlebrivi rCevebis gacema.7 e.i. 
advokatTa CarTuloba saWiroa imisaTvis, 
raTa ganumarton mxareebs maTi samarT-
lebrivi mdgomareoba, rac maT daexmarebaT 
sakuTari interesebis ukeT gacnobierebaSi.8 

4 ABA Model Rules of Professional Conduct, muxli 1.16. 
5 cercvaZe g., Mmediaciis samarTlebrivi 

regulirebis perspeqtivebi saqarTveloSi, 
iv. javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis davis 
alternatiuli gadawyvetis nacionaluri 
centri, Tb., 2013, 236, <http://ncadr.tsu.ge/
admin/upload/7706Edited-Final-Version-final.pdf>, 
[05.07.2013].

6 Coltri L.S., Alternative Dispute Resolution a Conflict Di-
agnosis Approach, Second edition, University of Mary-
land,University College, 2010, 79.

7 iqve, 80.
8 iqve, 79.

advokatTa monawileobis erT-erT 
saukeTeso Sedegad moiazreba is, rom ad-
vokatis daxmarebiT, martivad xdeba urT-
ierTobis Sedegad miRweuli SeTanxmebis 
saukeTeso alternativis (SemdgomSi _ BAT-
NA) naTelyofa. iuristi exmareba klients, 
gamoarkvios misi qvecnobieri interesi, 
Rirebulebebi, saWiroebebi da principebi.9 
iurists SeuZlia uzrunvelyos aRelvebuli 
da SeSinebuli klientis damSvideba. am gziT 
agreTve balansdeba mxareTa uTanasworoba. 
narCundeba `neitraluroba” procesSi.10

2.2. mediaciis procesSi advokatis 
monawileobis SesaZlo uaryofiTi 
Sedegebi
zogjer, mediaciis procesSi monaw-

ileoba advokatebma SesaZlebelia borotad 
gamoiyenon da arakeTilsindisierebis SemTx-
vevaSi, dava, garkveuli materialuri sarge-
blis miRebis mizniT Segnebulad gawelon 
droSi.11 zogierTi iuristi, angarebis, an 
iuristTa standartuli msofmxedvelo-
bis gamo SesaZlebelia Seecados klientis 
yuradRebis gadatanas davis gadawyvetis 
winaaRmdegobriv meTodze.12 iurists Seu-
Zlia mediacia aqcios dapirispirebul md-
gomareobad, romelic molaparakebas gadai-
yvans SejibrebiT da mwvave konfliqtSi.13  
agreTve, advokatebs SesaZlebelia gauWir-
deT mediaciis procesSi warmomadgenlis 
rolTan adaptacia.14 klienti, problemisaT-
vis Tvalis gasworebis nacvlad, SesaZlebe-

9 Coltri L. S.`Alternative Dispute Resolution a Conflict Diag-
nosis Approach, Second edition, University of Maryland, 
University College, 2010, 80.

10 Helm B., Scott S., Advocacy in Mediation, citirebulia: 
Kestner P.B., (Ed.) Education and Mediation: Exploring the 
Alternatives, American Bar Association, 1988, 382.

11 cercvaZe g., Mmediaciis samarTlebrivi 
regulirebis perspeqtivebi saqarTveloSi, 
iv. javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis davis alter-
natiuli gadawyvetis nacionaluri 
centri, Tb., 2013, 240, <http://ncadr.tsu.ge/admin/
upload/7706Edited-Final-Version-final.pdf> [05.07.2013].

12 Coltri L. S.`Alternative Dispute Resolution a Conflict Diag-
nosis Approach, Second edition, University of Maryland, 
University College, 2010, 80.

13 iqve, 81.
14 Clark B., Lawyers and mediation, United Kingdom, 

2012`106.
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lia damokidebuli gaxdes advokatze. mo-
laparakebas awarmoebdes mxolod iuristi, 
da ara mxare.15 

2.3. advokatis mxridan, mediaciis 
saSualebiT davis gadawyvetis 
gonivrulobis Sefaseba, rogorc 
aucilebloba, yoveli konkretuli 
saqmis garemoebebis gaTvaliswinebiT
am sakiTxis gadasawyvetad, aris Tu ara 

mediacia konkretul SemTxvevaSi davis 
gadaWris Sesabamisi saSualeba,aucilebelia 
yoveli mocemuli mdgomareobis maxasi-
aTeblebis gaTvaliswineba.16 Semdegi gare-
moebebis arsebobis SemTxvevaSi, mediaciis 
warmatebis albaToba matulobs: modave 
mxa reTa Soris ukve arsebobs urTierT-
TanamSromlobis sxva SemTxveva; dava ar 
grZeldeboda xangrZlivad; arsebobs mo-
rigebis `iZulebis” gare faqtorebi, ze-
wola; dava aris dabali an saSualo 
simwvavis;17 mxareebs aqvT gacnobierebuli 
sakuTari miznebi;18 arsebobs imis SesaZle-
bloba, rom klienti mediaciis saSualebiT 
miiRebs ufro faseul Sedegebs vidre es 
moxdeba konfliqtis gagrZelebis SemTx-
vevaSi; mxareTaTvis Znelia an SeuZlebeli 
pirdapiri molaparakebis warmoeba.19 mo-
laparakeba agreTve maSinaa mizanSewonili, 
Tuki orive mxares surs erTmaneTisagan 
raimes miReba.20 

2.4. mediaciis mimarT advokatis 
damokidebulebis Sefasebis 
aucilebloba, rogorc misi 
warmomadgenlad daniSvnis winapiroba
ABA Model Rules of Professional Conduct-is 1.1 

15 Coltri L. S.`Alternative Dispute Resolution a Conflict Diagnosis 
Approach, Second edition, University of Maryland, University 
College, 2010`80.

16 Hames D. S.,. Negotiation Closing Deals, Settling disputes, and 
Making Team Decisions, Printed in the United States of America, 
2012, 11.

17 Domenici K., Littlejohn S.W., Mediation Empowerment in Con-
flict Management, Printed in the United States of America, Sec-
ond edition, 2001, 41.

18 iqve ,42.
19 Folberg G., Mediation The Roles of Advocate and Neutral, Sec-

ond edition, Printed in the United States of America, 2011, 242.
20 Hames D. S., Negotiation, Closing Deals, Settling Disputes, and 

Making Team Decisions, Printed in the United States of America, 
2012, 11.

muxli adgens, rom, advokati unda flobdes 
Sesabamis `unarebs” imisaTvis, raTa gaxdes 
warmomadgeneli mediaciis procesSi. aqve 
ismis kiTxva: ra moiazreba ̀ unarebi”-s cneba-
Si? ganmarteba aris Semdegi: imisaTvis, raTa 
advokatma jerovnad ganaxorcielos saku-
Tari warmomadgenlobiTi xasiaTis ufleba-
mosileba mediaciis procesSi, sakmarisi ar 
aris mxolod samarTlis codna, praqtika. 
advokati valdebulia icnobdes mediaciis 
specifikas, acnobierebdes misi gamoyenebis 
Tanmdev SesaZlo dadebiT Tu uaryofiT Se-
degebs; gaaCndes pirovnuli Tu profesi-
uli maxasiaTeblebi, rac mediaciis proces-
Si warmomadgenlobis winapirobad miiCneva; 
gaaCndes ndoba mediaciis procesis mimarT.

3. mediaciis saSualebiT davis 
gadawyvetis inicireba 
advokatis mxridan
im SemTxvevaSi, rodesac klienti sarge-

blobs advokatis momsaxureobiT, swored 
advokati aris Sesabamisi figura, romelic 
unda daexmaros klients davis gadawyvetis 
meTodebis arCevasa da SefasebaSi.21 

mniSvnelovania SeTavazebis Sesabamisi 
formis Camoyalibeba: mxareTaTvis mediaci-
is saSualebiT davis gadawyvetis SeTavaze-
bisas, advokatma unda warmoaCinos da xazi 
gausvas imas, rom am gziT mxareebi moaxerxe-
ben imis miRebas, risi survilic gaaCniaT da 
ris saWiroebasac ganicdian. inicirebisas 
aucilebeli ar aris mediaciis institutis 
Sesaxeb zogadi saubari.22

3.1. klientTan SeTanxmeba mediaciis 
saSualebiT davis gadawyvetis Sesaxeb

arsebobs ramdenime faqtori, romelic 
advokatma mxedvelobaSi unda miiRos me-
diaciis gamoyenebis inicirebisas. esenia: 
klientis mxridan morigebis survili; mx-
areTa Soris arsebuli urTierTobis bune-
ba; klientis finansuri mdgomareoba; drois 

21 Folberg J., Rosenberg J., Barrett R., Use of ADR in California 
Courts: Findings & Proposals, University of San Francisco law re-
view, Vol. 26, 1992, 382.

22 Beer J. E., Packard C. C., The Mediator’s Handbook, Printed in 
Canada, Forth edition, 2012, 19.
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faqtori; mxareTa poziciebi;23 amas garda, 
SesaZlebelia, SeTavazebis inicirebisas, ad-
vokats gaaCndes profesiuli valdebuleba, 
miawodos klients informacia, imis Sesaxeb 
Tu ra dadebiTi da uaryofiTi mxareebiT 
xasiaTdeba mediacia Tu davis gadawyvetis 
sxva procesi.24 saukeTeso midgomaa saubris 
mediaciis dadebiTi mxareebis aRniSvniT 
dawyeba.25 gasaTvaliswinebelia isic, rom 
davis gadaWris SeTavazeba arasodes ar aris 
gviani. Tundac sasamarTlo davis mimdin-
areobis periodSi, an procesis wina dRes.26

3.2. oponentTan SeTanxmeba mediaciis 
saSualebiT davis gadawyvetis Sesaxeb
rig SemTxvevebSi, erTi mxaris mcdeloba 

awarmoos molaparakeba, SesaZlebelia das-
ruldes uSedegod, Tuki mowinaaRmdege mx-
are ar aris amiT dainteresebuli, ver xedavs 
azrs molaparakebaSi.27 imis misaRwevad, rom 
mxare daTanxmdes molaparakebis procesis 
dawyebas, arsebobs Semdegi gzebi: dadgindes 
misi saWiroebebi; ganisazRvros molapara-
kebis ararsebobis Sedegebi; mniSvnelovania 
mxarisaTvis mxardaWeris Sepirebac.28 Tavda-
pirvelad, advokati unda Seecados oponen-
tis realuri saWiroebebisa da interesebis 
gagebas. misi poziciis gageba ar warmoad-
gens masze Tanxmobas. Tumca es gaaadvilebs 
sakuTari poziciisaTvis gadaxedvas.29 am 

23 Nolan-Haley J. M., Alternative Dispute Resolution in a 
Nut Shell, Printed in the United States of America, Thom-
son West, Third edition, 2008,112-113.

24 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,129.

25 Murray O.R., The Mediation Handbook: Effective Strat-
egies For Litigators, Revised edition,Bradford publishing 
company, Colorado, 2010, 44.

26 Berman L. J., The Funnel of Conflict Resolution-Part one: 
The Stages of Conflict and Opportunities for Resolution, 
Published by Mediate.Com, 2011, 2, <http://www.medi-
ate.com/articles/bermanfunnel.cfm>.

27 Luecke R., Harvard Business Essentials Your Mentor and 
Guide to Doing Bisuness Effectively Negotiation, Printed 
in the United States of America, 2003, 46.

28 Luecke R. , Harvard Business Essentials Your Mentor and 
Guide to Doing Bisuness Effectively Negotiation, Printed in 
the United States of America, 2003, 47.

29 Jacobs-May J., The Psychology of Mediation, Edition 
of “The recorder” 2011, 1, <http://www.jamsadr.com/
files/Uploads/Documents/Articles/Jacobs-May-Record-
er-04-04-11.pdf>. 

informaciis codna gaamartivebs winadade-
bebis SeTavazebas, romelic orive modave 
mxarisaTvis iqneboda momgebiani.30 

4. advokatis mier,   
klientis motivisa da saukeTeso 
interesebis Sesabamisad sakuTari 
moqmedebis strategiis/taqtikis 
gansazRvra
advokatebs gaaCniaT valdebuleba, sa-

kuTari strategia klientis saukeTeso in-
teresebis Sesabamisad gansazRvron. Sesabam-
isad, dgindeba, rom aucilebelia advokatma 
gansazRvros sakuTari samoqmedo taqtika/
strategia, misi gansazRvrisas ki unda gaiT-
valiswinos klientis mier davis wamowyebis 
realuri interesi da mizani romlis miRw-
evasac igi cdilobs. 

klientis saukeTeso interesebis 
gansazRvrisas gasaTvaliswinebelia, rom 
pirovnebis poziciebsa da interesebs So-
ris arsebuli gansxvaveba gadamwyvetia.31 
swored klientis interesi unda iyos advo-
katis qmedebebis ganmsazRvreli faqtori. 

4.1. klientis gamokiTxva davis 
wamowyebis motivisa da misi 
interesebis Taobaze.
advokats moeTxoveba rom iyos kargi ms-

meneli.32 man unda hkiTxos klients, Tu ra 
aris misTvis mniSvnelovani da ratom? es 
SekiTxva iZleva saSualebas, gansazRvros 
morigebis sxvadasxva variantebi.33 mxareTa 
`poziciebi” rogorc wesi aris urTierTg-
amomricxavi, SeuTavsebadi, maSin rodesac 
`interesebi» aris SeTavsebadi da rig Sem-
TxvevebSi identuric ki.34 `interesis” cneba 
aris gansazRvruli, da iTvleba, rom es aris 

30 Craver C. B., Effective Legal Negotiation and Settlement, 
Sixth edition, 2009, 52.

31 Fisher R., Uri W., Getting to Yes Negotiating Agreement 
Without Giving, Second edition, Printed in the United 
States of America, 1991, 23.

32 Glick T., Creative Mediation, North Charleston, 2012,61.
33 Thorpe, R.W., Final Report of the ABA Section of Dispute 

Resolution Task Force on Improving Mediation Quality, 
American Journal of Mediation, Vol.2, 2008, 14. xelmis-
awvdomia: Heinonline.org

34 Pel M., Referral to Mediation a Practical Guide for an Ef-
fective Mediation Proposal, The Hague, 2008, 103.
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`is rac motivacias aZlevs xalxs”, `ramac 
ganapiroba sakiTxis amgvarad gadawyveta“. 
xolo ̀ pozicia” aris piris gadawyvetilebis 
Sedegi.”35 rig SemTxvevebSi SeuZlebelia 
poziciis miRweva, maSin rodesac SesaZlebe-
lia interesis dakmayofileba.36

 yovelive aRniSnulis analizis Semdgom, 
advokatma unda gamokiTxos klienti imis 
Sesaxeb, Tu ra SeiZleba iyos misi azriT 
mowinaaRmdege mxaris interesi. am proce-
sis mimdinareobisas, advokatma unda dasvas 
dawvrilebiTi SekiTxvebi, gamoiyenos mos-
menis yuradRebiani da aqtiuri meTodi.37 
amasTan, klientis gamokiTxva aucilebelia 
ara mxolod erTxel, aramed garkveuli in-
tensivobiT.38 

4.2. advokatis moqmedebis strategiis/
taqtikis gansazRvra
nebismieri molaparakebis warmoeba 

moiTxovs strategias, taqtikas.39 mniS-
vnelovania ganisazRvros xsenebuli cnebebi: 
`strategia” aris gegma an procesi, romlis 
meSveobiTac mxareebi cdiloben rom ganax-
orcielon sakuTari miznebi. xolo taqtika 
aris specifikuri, moklevadiani moqmede-
bebi, romelTa meSveobiTac xorcieldeba 
strategia.40 

strategiis gansazRvrisas, advokatma 
unda gaiTvaliswinos Semdegi rekomenda-
ciebi:

1. gansxvavdes pirovnebebi da proble-
mebi erTmaneTisagan. 2. yuradRebis gamax-
vileba moxdes mxareTa interesebze da ara 
poziciebze. 3. SemuSavdes sakiTxis iseTi 

35 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,132.

36 Ury W, Getting Past No Negtiationg your Way from Con-
frontation to Cooperation, Printed in the United States of 
America, 1991, 19.

37 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 131.

38 iqve, 311.
39 Carbone M. P., Mediation Strategies: A Lawyer’s Guide To 

Successful Negotiation, 2004, 1, <http://www.mediate.
com/articles/carbone7.cfm?nl=56>.

40 Hames D. S., Negotiation Closing Deals, Settling Disputes, 
and Making Team Decisions, Printed in the United States 
of America, 2012, 30.

gadawyveta, romelic iqneba orive mxari-
saTvis sasargeblo. 4. sakiTxis gadawyveti-
sas gamoiyenebodes obieqturi kriteriume-
bi.41 gasaTvaliswinebelia, rom samoqmedo 
strategia/taqtika unda Seesabamebodes me-
diatoris tips.42

5. advokatis mier saqmis 
momzadeba mediaciisaTvis
rac ufro rTulia molaparakebis war-

moeba, miT miT ufro metad intensiuri 
unda iyos es procesi. The ABA Model Rules of 
Professional Conduct-is 1.1 muxli adgens, rom 
warmomadgenlobis aucilebeli pirobaa `sa-
fuZvlianoba da momzadeba“, saqmis faqto-
brivi garemoebebis Seswavla da samarTle-
brivi Sefaseba.

5.1. saqmis faqtobrivi garemoebebis 
Seswavla da samarTlebrivi Sefaseba
The ABA Model Rules of Professional Conduct-is 

1.1 muxli adgens rom: advokatma unda uz-
runvelyos klienti kompetenturi warmo-
madgenlobiT. kompetenturi warmomadgen-
loba ki erT-erT komponentad moiazrebs 
`samarTlis codnas.“43 mediaciis mosamza-
debel etapze, advokatma unda Seafasos, 
ramdenad gaaCnia mas codna mocemul 
sakiTxTan mimarTebaSi. im SemTxvevaSi Tu 
igi ar aris gacnobierebuli, es Tavidanve 
unda gaxdes pasuxismgeblobis aRebaze uar-
is Tqmis safuZveli. amave aqtis Tanaxmad, 
gasazRvrulia rom: `advokatma unda acno-
bos klients, gaaCnia Tu ara mas praqtika 
samarTlis konkretuli mimarTulebiT“.44 
Sesabamisad, advokatma unda Seiswavlos 
arsebuli kanonmdebloba. misi mizani unda 
iyos rac SeiZleba meti TavdacviTi meqa-
nizmis aRmoCena.45 saqmeSi sruli gaTviTc-
nobierebis Semdeg, man klients unda miawo-

41 iqve,13.
42 Abramson H. I., Mediation Representation Advocating as 

a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,194

43 The ABA Model Rules of Professional Conduct  muxli 
1.1.

44 iqve, muxli 7.4.
45 Silverman P. R., The Clients Guide to Mediation and Arbi-

tration,The Strategy for Winning, ABA Publishing, Chicago, 
Illinois, 2008, 47.
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dos informacia am sakiTxis (saqmis Zlieri 
da susti mxareebis) Sesaxeb.46 

5.2. mediaciis procesisaTvis 
mtkicebulebaTa mopoveba
erT-erTi qmedeba, romelic advokatma 

mediaciis mosamzadebel etapze unda gan-
axorcielos, aris faqtobrivi sakiTxebis 
gamokvleva, imisaTvis raTa moxdes klien-
tis poziciis Zlieri da susti mxareebis 
gansazRvra.47 

The ABA Model Rules of Professional Conduct-is 
Tanaxmad, warmomadgenlobis SemTxvevaSi 
advokatma Segnebulad ar unda ganaxor-
cielos Semdegi qmedebebi: 1. warmoadginos 
araswori faqtebi an kanoni. 2. waradginos 
mtkicebuleba, romelic misi winaswari in-
formaciiTve aris araswori. im SemTxveva-
Sic ki, Tu ukanono mtkicebulebis wardgena 
iyo klientis an mowmis azri, advokatma unda 
miiRos Sesabamisi samarTlebrivi zomebi.48

5.3. mediatoris SerCeva
ra qmnis karg mediators? am kiTxvaze 

imdeni pasuxi SesaZlebelia arsebobdes, 
ramdenic mediatori.49 da mainc arsebobs 
garkveuli kriteriumebi. mediatoris Ser-
Cevisas yuradReba unda mieqces Semdeg 
garemoebebs: 1. misi treningebi da kvali-
fikacia, maT Soris sertificirebis arse-
boba. 2. konkretul specifikur sakiTxebze 
muSaobis gamocdileba. 3. mediaciis stili 
romelsac igi iyenebs. 4. gadasaxadis odeno-
ba, romelsac igi moiTxovs. 5. gamosadegoba 
6. kultura, enaSi gawafuloba.50 agreTve 
dadebiTi Sedegebis momtania, Tuki media-
tori erkveva davis `bunebaSi“.51

agreTve gasaTvaliswinebelia, Tu ramde-

46 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,313.

47 Silverman P. R., The Clients Guide to Mediation and Arbi-
tration,The Strategy for Winning, ABA publishing, Chicago, 
Illinois, 2008,45.

48 ABA Model Rules of Professional Conduct, muxli 3.3.
49 Smith A.L., Smock D.R., Managing a Mediation Pro-

cess,Printed in the United States of America, 2008, 22.
50 Pel M., Referral to Mediation a Practical Guide for an Ef-

fective Mediation Proposal, The Hague, 2008, 83.
51 Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation 

Skills and Techniques, San Francisco, 2008, 27.

nad aqvs ganviTarebuli mas Semdegi unarebi: 
situaciebisa da alternativebis analizis 
unari; adamianebis darwmunebis unari, aqti-
uri mosmenis unari; Ria SekiTxvebis dasmis 
safuZvelze informaciis Segrovebis unari; 
efeqturi mxardaWeris unari; unari imisa, 
rom SeeZlos sakiTxebis wamoWra mediduri 
tonis gamoyenebis gareSe; SeeZlos morigebis 
sxvadasxva saxis variantebis gansazRvra; 
gaaCndes Tanadroulad ramdenime strate-
giisa da taqtikis SemuSavebis unari.52 

5.4. mediaciis monawile pirTa wris 
gansazRvra
ra kriteriumebi unda gaiTvaliswine-

bodes imis gansazRvrisas, Tu vin iqneba 
mediaciis procesis monawile mxareTa da 
maTi advokatebis garda? gadamwyveti unda 
iyos is, Tu vis SeuZlia wvlili Seitanos 
konfliqtis gadawyvetaSi. es aris strate-
giuli da amasTanave praqtikuli sakiTxi.53 
SesaZlebelia, klienti ganicdides imis 
saWiroebas, rom process daeswron, pirebi 
romelTac SeuZliaT rCevebis micema. am 
pirebs SeiZleba gaaCndeT raime saxis infor-
macia, SeeZloT fsiqologiuri mxardaWeris 
aRmoCena, an flobdnen SeTanxmebis miRwevis 
resurss.54 

5.5. SeTanxmebis pirobebis gansazRvra
mediaciis mosamzadebel etapze, aucile-

belia ganisazRvros SeTanxmebis pirobebi. 
pirvel rigSi ganisazRvreba saukeTeso al-
ternativa urTierTobis Sedegad miRweuli 
SeTanxmebisa (SemdgomSi _ BATNA). amis Semd-
gom, Camoyalibdeba SeTanxmebis sxva alter-
nativebi.

5.5.1. saukeTeso alternativa 
urTierTobis Sedegad miRweuli 
SeTanxmebisa (e.w. BATNA)
BATNA aris warmodgena, romelic Se-

52 Beer J. E., Packard C. C., The Mediator’s Handbook, 
Forth edition, Printed in Canada, 2012, 35.

53 Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation 
Skills and Techniques, San Francisco, 2008, 27.

54 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 241.

p
a
a
t

a
 k

u
b
l

a
S
v
i
l

i



171#2,  2015LAW AND THE WORLD

qmnes Roger Fisher-ma da William Ury-m da 
warmoadgens Semdegi frazis Semoklebas: 
`molaparakebuli SeTanxmebis saukeTeso 
alternativa.“55 

BATNA-s gansazRvra niSnavs imis codnas, 
Tu ra moxdeba molaparakebis warumateblad 
dasrulebis SemTxvevaSi. misi SemuSaveba 
moiTxovs sami ZiriTadi moqmedebis ganxor-
cielebas: 1. ganisazRvros is qmedebebi rom-
lebic ganxorcieldeba im SemTxevaSi Tuki 
SeTanxmeba ar miiRweva. 2. ideebis daxvewa 
da maTi metad praqtikul alternativad 
gardaqmna. 3. im erTi variantis SerCeva, ro-
melic yvelaze mimzidvel alternativad ga-
moiyureba. mniSvnelovania drois faqtoric: 
BATNA-s gansazRvra aucilebelia manam, sanam 
daiwyeba uSualod molaparakebis procesi. 

5.5.2. morigebis sxva SesaZlo 
alternativebis gansazRvra
zogierT SemTxvevaSi, adamianebi mo-

laparakebis SesaZlo alternativebs mx-
olod mas Semdeg gansazRvraven, rac sauke-
Teso Sedegebi ver miiRweva. es klasikuri 
Secdomaa. SesaZlo alternativebis gansaz-
Rvra SeiZleba gaxdes interesTa dakmayo-
filebis winapiroba.56 e.i. mosamzadebel 
etapze, davis gadaWris gzebis Camoyali-
bebis Semdeg, unda daiwyos maTi Sefaseba 
da maTTvis prioritetebis miniWeba.57 sx-
vagvarad rom iTqvas, erT-erTi sakiTxi, ro-
melic mediaciis mosamzadebel etapze unda 
gadawydes, aris is misaRebi alternativebi, 
romlebic gamoiyeneba im SemTxvevaSi, Tuki 
morigebis saukeTeso varianti ar miiRweva.58

 aqve unda ganisazRvros iseTi cnebac, 
rogorica „A BOTTOM LINE.” es aris is mini-
mumi, romelic klientma aucileblad unda 

55 Luecke R. , Harvard Business Essentials Your Mentor and 
Guide to Doing Bisuness Effectively Negotiation, Printed in 
the United States of America, 2003, 15.

56 Ury W., Getting Past No, Negotiationg your Way from Con-
frontation to Coopetation, Printed in the United States of 
America, 1991, 21.

57 Murray O. R., The Mediation Handbook: Effective Strat-
egies for Litigators, Revised edition, Bradford Publishing 
Company, Colorado, 2010, 53.

58 Hames D. S., Negotiation Closing Deals, Settling Disputes, 
and Making Team Decisions, Printed in the United States 
of America, 2012, 25.

miiRos, manam sanam daTanxmdeba raimes xel-
moweras.59

 6. advokatis mier klientis 
momzadeba mediaciis 
procesisaTvis
klienti, romelsac aqvs imis SegrZneba, 

rom advokatma safuZvlianad moamzada me-
diaciis procesisaTvis, kmayofilia mom-
saxurebiT, xolo is, vinc fiqrobs rom ar 
moamzades adekvaturad, ukmayofiloa advo-
katiT.60 e.i. mediaciis mosamzadebel etapze, 
advokatis erT-erT funqcias warmoadgens 
klientis momzadeba mediaciis procesSi 
monawileobisaTvis.61

6.1. klientisaTvis mediaciis arsisa 
da ZiriTadi principebis ganmarteba
mediaciis mimdinareobisas, klienti-

saTvis cnobili unda iyos Semdegi: medi-
acia realurad ar aris axali instituti, 
es aris fiqris axali mimarTuleba,62 gad-
awyvetilebis miRebis procesi, rodesac mx-
areebi muSaoben erToblivad, raTa miiRon 
orive mxarisaTvis damakmayofilebeli gad-
awyvetileba. mxares unda ganemartos, rom 
mediaciis procesi molaparakebis erTgvari 
gagrZelebaa.63 Sesabamisad, is unda iyos 
mzad imisTvis, rom mousminos procesis sxva 
monawileTa azrs.64 

klients unda ganemartos mediaciis 
dadebiTi Sedegebi.65 isic, rom masSi monaw-

59 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 338.

60 Thorpe, R.W., Final Report of the ABA Section of Dispute 
Resolution Task Force on Improving Mediation Quality, 
American Journal of Mediation, Vol.2, 2008, 2, xelmis-
awvdomia: Heinonline.org

61 Boulle L.J., Colatrella M. T., Picchioni A. P., Mediation 
Skills and Techniques, San Francisco, 2008, 345.

62 Erickson S. K., Mcknight M.s., The Practitioner’s Guide 
to Mediation A Client-Centered Approach, Printed in the 
united states of America, 2001,3.

63 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 309.

64 Kovach K. K., Mediation Principles and Practice , Third 
edition, Printed in the United States of America, 2004, 154.

65 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 310.
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ileoba nebayoflobiTia da nebismier mxares 
nebismier dros SeuZlia procesis Sewyve-
ta.66 mxareebma unda icodnen, rom isini 
mihyvebian mediatoris instruqciebs.67 ad-
vokatma klienti unda gaafrTxilos, rom 
igi ar unda Seecados procesis `mogebas“.68 
rom procesSi aravin apirebs mtyuan-mar-
Tlis faqtobriv gamokvlevas.69 

6.2. klientis samarTlebrivi kuTxiT 
informireba
advokatma unda warmoudginos klients 

informacia imis Sesaxeb, Tu risi miRwevaa 
SesaZlebeli da ris ara moqmedi sakanonmde-
blo normebis gaTvaliswinebiT.70 advoka-
tebma mxareebs unda miawodon informacia 
da rCevebi davis samarTlebriv aspeqteb-
ze, Tumca aRniSnuli calsaxad ar niSnavs 
imas, rom mxareebi aucileblad gamoiyene-
ben mediaciis procesSi am rCevebs.71 xazga-
sasmelia advokatis valdebuleba, klients 
gauwios marTebuli konsultacia. misi rCe-
va unda Seesabamebodes arsebul realobas, 
raoden rTulad mosasmenic unda iyos igi.72 
man ar unda Caunergos klients ararealuri 
molodinebi.73 

66 Greenwood M., How to Mediate Like a Pro 42 Rules for 
Mediating Disputes, Printed in the United States of Amer-
ica, 2008, 13.

67 Mosten F. S., Representing Clients In Mediation Effectively 
Setting Up a Mediation, 3132, <http://www.mostenmedi-
ation.com/books/articles/Representing_Your_Clients_In_
Mediation.pdf>.

68 Folberg G., Mediation The Roles of Advocate and Neutral, 
Second edition, Printed in the United States of America, 
2011, 262.

69 Kovach K. K., Mediation Principles and Practice , Third 
edition, Printed in the United States of America, 2004, 
152.

70 Pel M., Referral to Mediation a Practical Guide for an Ef-
fective Mediation Proposal, The Hague, 2008, 126.

71 cercvaZe g. Mmediaciis samarTlebrivi 
regulirebis perspeqtivebi saqarTveloSi, 
iv. javaxiSvilis saxelobis Tbilisis 
saxelmwifo universitetis davis 
alternatiuli gadawyvetis nacionaluri 
centri, Tb., 2013, 239, <http://ncadr.tsu.ge/admin/
upload/7706Edited-Final-Version-final.pdf> [05.07.2013].

72 Foster R. V., kavan J.O., Greebel E.L., Zimmern W. H.` 
Strategies For Negotiating Mergers and Acquisitions, 
Printed in the United States of America, 2011, 13.

73 Thorpe, R.W., Final Report of the ABA Section of Dispute 
Resolution Task Force on Improving Mediation Quality, 
American Journal of Mediation, Vol.2, 2008, 14, xelmis-
awvdomia: Heinonline.org.

6.3. klientisaTvis mediaciis 
procesis gegmis gacnoba
`warmomadgenlebi valdebulni arian 

miawodon informacia mxareebs mediaciis 
procesis Sesaxeb“.74 es unda moxdes winas-
war, adreul stadiaze.75 e.i. dgindeba, rom 
advokatma, mosamzadebel etapze unda Sei-
muSaos warmomadgenlobis gegma. es sakiTxi 
aris mniSvnelovania imdenad, ramdenadac 
gegma gansazRvravs klientisa da advoka-
tis qmedebebs procesis mimdinareobisas.76 

 mediaciis procesi rogorc wesi 
mimdinareobs Semdegi Tanmimdevrobis 
dacviT: 1. adamianebi gamoxataven sakuTar 
mosazrebebsa da emociebs-xSir SemTxveva-
Si xmamaRla. 2. isini erTmaneTs uziareben 
da naTelyofen informacias. 3. emociu-
ri daZabulobis moxsnis Semdeg gadadian 
problemis gadaWris etapze. mxareebi sau-
broben imis Sesaxeb Tu risi Secvla surT, 
ganixilaven morigebis SesaZleblobebs, 
wyveten sakiTxebs. 4. sabolood, xels aw-
eren miRebul SeTanxmebas.77 

6.4. klientisaTvis mediaciis 
monawileTa rolis ganmarteba 
mediaciis procesSi
 mosamzadebel etapze advokatma ara mx-

olod sakuTari uflebebis farglebi unda 
ganumartos klients, aramed unda miawodos 
informacia mediatorisa da misi rolis Ses-
axebac. es unda iqces mosamzadebeli etapis 
ganuyofel nawilad.

6.4.1. mediatoris rolis ganmarteba
advokatma, unda auxsnas klients media-

toris rolis mniSvneloba:78 

74 Riskin L. L., Westbrook J. E., Guthrie C., Reuben R. C., 
Robbenolt J. K., Welsh N. A., Dispute Resolution And Law-
yers, Printed in the United States of America, Fourth edi-
tion, 2009, 446. 

75 Duryee L., Make the Most of Your Mediation: Early Prepa-
ration, Published by law.com, 2014, 2, <http://www.law.
com/sites/lynnduryee/2014/04/28/make-the-most-of-
your-mediation-early-preparation/>.

76 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010, 194.

77 Beer J. E., Packard C. C., The Mediator’s Handbook, 
Printed in Canada, Forth edition , 2012, 7.

78 Mosten F. S., Representing Clients In Mediation Effectively 
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mediatoris roli mediaciis procesSi 
SeiZleba ganimartos Semdegnairad: 1. igi 
uzrunvelyofs procesebis mimdinareobas 
imisaTvis, rom moxdes problemis gadaWra, 
Sedges komunikacia mxareTa Soris, gadawydes 
problema. 2. xels uwyobs mxareTa urTierT-
gagebas. 3. procesis monawileebs urCevs imis 
Taobaze, Tu rogor gazardon molaparakebis 
efeqturoba. 4. ikvlevs mxareTa mosazre-
bebisa da poziciebis dasabuTebulobas. 5. 
exmareba mxareebs gansxvavebuli interesebis 
aRqmaSi, cdilobs mtrobis, simwvavis Semci-
rebas, ndobis damkvidrebas. 6.exmareba mxa-
reebs problemis gadawyvetis gegmis momza-
debaSi.79 mediators unda SeeZlos saTqmelis 
mokled gamoxatva; unda icavdes distancias 
mxareebTan;80 hqondes kargad ganviTarebuli 
moTminebis unari.misi pirovneba, humanuroba 
da cxovrebiseuli gamocdileba misi rolis 
nawilia.81 advokatma yovelive zemoTqmuli 
aucileblad unda acnobos klients mediaci-
is mosamzadebel etapze.

6.4.2. klientis rolis ganmarteba
mediaciis procesSi gadawyvetilebas 

iReben mxareebi da ara mediatori.82 gad-
awyvetileba efuZneba maT pasuxismgeblobas, 
isini mediatorisagan ver miiReben rCevas, 
miaRwion Tu ara konkretul SeTanxmebas.83 
marTalia, mediaciis process mediatori 
uZRveba, magram SeTanxmeba kontroldeba 
mxareTa mier.84 SesaZloa Tavad klients 

Setting Up a Mediation, 3113, <http://www.mostenmedi-
ation.com/books/articles/Representing_Your_Clients_In_
Mediation.pdf>.

79 Jernigan M. , Lord R. B., The Mediator’s Role in the Fam-
ily Business, American Journal of mediation, Vol. 2, 2008, 
54.

80 Centre for Conflict Resolution, Advanced Mediation 
Skills–Course Book Course C, 2000, 8, <unesdoc.unesco.
orimagesg//0013/001333/133319e.pdf>.

81 Erickson S. K., Mcknight M.S., The Practitioner’s Guide 
to Mediation A Client-Centered Approach, Printed in the 
United States of America, 2001, 60.

82 Greenwood M., How to Mediate Like a Pro 42 Rules for 
Mediating Disputes, Printed in the United States of Amer-
ica, 2008, 12.

83 Domenici K., Littlejohn S.W., Mediation Empowerment 
in Conflict Management, Printed in the United States of 
America, Second edition, 2001, 135,

84 Thorpe R.W., Final Report of the ABA Section of Dispute 
Resolution Task Force on Improving Mediation Quality, 
American Journal of Mediation, Vol.2, 2008, 9, xelmis-

mouwios kerZo saxis Sexvedra oponentTan.85 
man Tavad unda gadawyvitos isic, surs Tu 
ara davis am meTodiT gadawyveta, miiRebs 
Tu ara SeTanxmebis im pirobebs, romelTa 
miRebac procesis mimdinareobisas gaxdeba 
SesaZlebeli.86 

6.4.3. advokatis rolisa da uflebebis 
ganmarteba
realurad, advokatis roli mediaciis 

procesSi aris molaparakebis xelSewyoba, 
klientis poziciis dacva, da imis uzrun-
velyofa, rom mxareTa saboloo SeTanxmeba 
aisaxos Sedegze. amis misaRwevad ki aucile-
belia klientis miznebis gageba, oponentis 
miznebis amocnoba da maTSi arsebiTi gansax-
vevebis dadgena.87 mediaciaSi warmomadgenlo-
bisaTvis advokats arsebiTad gansxvavebuli 
unarebis gamoyeneba sWirdeba, rac meore 
mxaresTan TanamSromlobasa da konstruqci-
ul saubarSi mdgomareobs.88 klientma unda 
icodes, rom advokati Seasrulebs ara stan-
dartul, aramed TanamSromlobiT, problema-
Ta-gadamWrelis rols am procesSi.89 

6.5. klientis momzadeba mosalodnel 
kiTxvebze pasuxis gasacemad
mediaciasTan dakavSirebul procesua-

lur sakiTxebs Soris, erT-erTi aqtual-
uri)a imis gadawyveta, unda isaubros Tu 
ara klientma mediaciis mimdinareobisas. 

savaraudo Temebi romlebzec pasuxis 
gacemac SeiZleba mouwios klients aris 

awvdomia: Heinonline.org
85 Golann D. Mediationg Legal Disputes Effective strategies 

for Neutrals and Advocates, Printed in the United States 
of America, 2009, 268.

86 Sherrill J. A., Ethics for Lawyers Representing Clients in 
Mediation, 3, <http://www.americanjournalofmediation.
com/docs/JOHN%20SHERRILL%20-Ethics%20for%20Law-
yers%20Representing%20Clients%20in%20Mediation.
pdf>.

87 Foster R. V., Effective Negotiation Strategies and Ap-
proaches for MA lawyers and their clients, 2011, 8.

88 qeTevan iremaSvili, mediaciis integrireba 
samarTlis skolis saswavlo programaSi, 
davis alternatiuli gadawyvetis erovnuli 
centri, Tb., 2012,8 <http://www.library.court.ge/up-
load/lib_ADR.pdf>.

89 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,311
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Semdegi: ra moxda? ra dokumentebiT Seu-
Zlia mas sakuTari poziciis mtkiceba? rom-
eli mowme daadasturebs mis pozicias? ra 
miznebi da interesi amoZravebs? ra aris 
oponenti mxaris interesi? ras moelis me-
diaciis procesisagan? gaaCnia Tu ara mo-
sazrebebi imasTan dakavSirebiT, Tu rogor 
SeiZleba gadawydes dava? ra Sedegebi miiR-
weva sasamarTlosTvis mimarTvis SemTxveva-
Si? ra dro dasWirdeba saqmis sasamarTlo 
ganxilvisaTvis momzadebas? daaxloebiT 
ramdens Seadgens sasamarTlos xarjebi? ras 
moimoqmedebs im SemTxvevaSi, Tuki SeTanx-
meba ar miiRweva?90 ra barierebma SeuSala 
xeli pirdapiri molaparakebis warmoebas?91

klients advokatma unda urCios, opo-
nenti mxaris advokatis SekiTxvebs upasuxos 
patiosnad, frTxilad da sworad. Tumca 
aseve unda icodes isic, Tu romeli SekiTx-
vebi unda datovon upasuxod.92 

6.6. klientis informireba misi da 
advokatis mxridan SeTanxmebuli 
poziciis dafiqsirebis 
aucileblobis Sesaxeb
advokatma da klientma, mediaciis 

mosamzadebel etapze, unda gadainawilon 
pasuxismgebloba.93 sakiTxis garkveuli 
saxiT gadawyveta xSirad warmoSobs uTanx-
moebas advokatsa da klients Soris.94 Se-
sabamisad,arsebobs SemTxvevebi, rodesac 
maTi intersebi ar emTxveva.95 rodesac sax-
ezea msgavsi SemTxveva, advokatma profesi-
uli eTikis gaTvaliswinebiT, unda dauTmos 
klients imis miuxedavad, aris Tu ara kli-

90 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,315-
316.

91 Golann D. Mediationg Legal Disputes Effective strategies 
for Neutrals and Advocates, Printed in the United States 
of America, 2009, 266.

92 Folberg G., Mediation The Roles of Advocate and Neutral, 
Second edition, Printed in the United States of America, 
2011` 263.

93 Abramson H. I., Mediation Representation Advocating as 
a Problem-solver in any Country or Culture, Second edi-
tion, Printed in the United States of America, 2010,241.

94 Ware S. J., Principles of Alternative Dispute Resolution, 
Second edition, Printed in the united states of America, 
2003,169.

95 Glick T., Creative Mediation, North Charleston, 2012, 37.

entis gadawyvetileba advokatis interese-
bis sawinaaRmdego.96

 daskvna
kvlevis Sedegad miRebuli daskvna 

amgvarad Camoyalibdeba: 
•	 sakanonmdeblo doneze unda moxdes 

mediaciis procesis regulireba. maT 
Soris procesis definiciis gansaz-
Rvra. igi unda moicavdes periods, 
romelic iwyeba mediaciis saSuale-
biT davis ganxilvaze mxareTa da war-
momadgenelTa SeTanxmebiT. 

•	 sakanonmdeblo doneze unda gan-
isazRvros, rom yvela valdebuleba 
romelTa dacvac ekisrebaT advoka-
tebs, vrceldeba mediaciis procesSi 
warmomadgenlobis drosac. unda da-
konkretdes, rom maT es valdebule-
bebi daekisrebaT mediaciis mosamza-
debeli etapidanve.

•	 garda im valdebulebebisa, rom-
lebic advokatebs ekisrebaT davis 
gadawyvetis sxva saSualebebis gamoy-
enebisas, saWiroa ganisazRvros val-
debulebebi, romlebic daekisrebaT 
konkretulad mediaciis procesSi 
warmomadgenlobis SemTxvevaSi.

•	 mediaciis mosamzadebel etapze, ad-
vokatma unda Seafasos, Tu ramde-
nad mizanSewonilia davis gadawyve-
tis am saSualebis gamoyeneba. 
gadawyvetilebis miRebis procesSi 
unda gaiTvaliswinos konkretuli 
saqmis TiToeuli detali. 

•	 relevanturia sakiTxi, Tu romeli 
konkretuli advokati SeiTavsebs me-
diaciis procesSi warmomadgenlis 
rols.

•	 imisaTvis, rom piri gaxdes mediaciis 
procesSi warmomadgeneli, aucilebe-
lia misi pirovnuli unarebi,Tvise-
bebi,damokidebuleba mediaciisad-
mi,iyos Sesabamisi standartis.

•	 mniSvnelovania imis gansazRvra, Tu 

96 Ware S. J., Principles of Alternative Dispute Resolution, 
Second edition, Printed in the United States of America, 
2003, 174.
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ra formiT moxdeba advokatis mier 
mediaciis saSualebiT davis gadawyve-
tis inicireba klientisa da oponen-
tisaTvis.

•	 mediaciis mosamzadebel etapze ad-
vokatma unda moaxdinos sakuTari 
samoqmedo strategiis/taqtikis 
gansazRvra. is sakiTxi, Tu konkre-
tulad ra formiT Camoyalibdeba 
strategia, srulad aris damokide-
buli klientis realur interesebsa 
da im winapirobebze, ramac gamoiwvia 
davis warmoSoba. 

•	 advokatma, mediaciis mosamzadeb-
el etapze srulad unda moamzados 
saqme. es moicavs konkretuli qmede-
bebis ganxorcielebis aucileblobas: 
saqmis faqtobrivi garemoebebis Ses-
wavla, samarTlebrivi Sefaseba; mt-
kicebulebaTa mopoveba; mediatoris 
SerCeva; mediaciis monawile pirTa 
wris gansazRvra. saqmis momzadeba 
agreTve moiazrebs SeTanxmebis pi-
robebis gansazRvras. rogorc kv-
levebis safuZvelze dgindeba, unda 
moxdes morigebis ara erTi, aramed 
ramdenime alternativis SemuSaveba, 
xolo Semdeg maTTvis prioritetebis 
miniWeba.

•	 mediaciis mosamzadebel etapze, 
saqmis momzadebaze aranakleb mniS-
vnelovania klientis momzadeba. 
aRniSnuli moiazrebs konkretul 
qmedebebs: Tavdapirvelad unda mox-

des klientisaTvis mediaciis arsisa 
da ZiriTadi principebis ganmarteba. 
Semdgom, aucilebelia misi samar-
Tlebrivi kuTxiT informireba da 
procesis gegmis gacnoba.

•	 advokatma klients unda ganumartos 
procesis monawileebis roli, raTa 
maTi midgomebi, qcevis stili, Semd-
gomSi ar aRmoCndes klientis ukmayo-
filebis safuZveli.am TvalsazrisiT, 
gansakuTrebulad mniSvnelovania ad-
vokatis rolis ganmarteba, vinaidan 
mediaciis procesSi advokatis qce-
vis taqtika Tu strategia mediaciis 
procesSi gansxvavdeba maTi tradici-
uli midgomebisagan.

•	 advokatis erT-erT valdebulebas 
klientis momzadebis TvalsazrisiT, 
warmoadgens misi momzadeba mosa-
lodnel kiTxvebze pasuxis gasace-
mad. 

•	 mniSvnelovania, rom advokatis qcev-
ebi mediaciis procesSi warmomad-
genlobisas iyos klientis interese-
bis Sesabamisi. amis gaTvaliswinebiT 
dgindeba, rom im SemTxvevaSic ki, 
Tu advokatis azriT klients hqonda 
ukeTesi arCevanis gakeTebis alter-
nativa, man sakuTari pozicia ukana 
planze unda gadaswios.

yovelive aRniSnulis gaTvaliswinebiT, 
aucilebelia saqarTvelos kanonmdebloba-
Si cvlilebebis ganxorcieleba.

a
n
a
 g

u
r

i
e
l

i



176 #2,  2015 samarTali da msoflio 

The important issues regarding the process of me-
diation must be regulated by the legislation. 

It must be stated, that the general ethical obliga-
tions of lawyers, must also refer to the lawyers taking 
part in the process of mediation.

Except the obligations that are general, the spe-
cial obligations have to be defined, that will be obliga-
tory only in the process of mediation. 

The lawyer must assess, if it is a proper case to 
be solved by mediation. In the process of making the 
decision, every detail must be considered.

During the choice of the representative his/her 
personal abilities, personal opinion about mediation 
should be considered.

The lawyer should choose the proper style of ne-

gotiation in the process of offering the parties to use 
mediation.

Lawyers must define their future tactics and the 
strategy that will be used in the process. The forma-
tion of the strategy must depend on the interests of 
the client and the basis of the dispute.

Lawyer must prepare the case.
Client also needs preparation.
Lawyer must inform client about the rule of the 

participants in the process of mediation. The most im-
portant is to define the rule of the lawyer.

Considering all these mentioned above, the prop-
er changes have to be made in the legislation of Ge-
origia. The obligations of lawyer during the process of 
mediation should be defined.

THE LAWYER’S RULE IN THE 
PREPERATIONAL STAGE OF THE PROCESS 
OF MEDIATION

Ana gurieli
Doctoral Candidate of the New Vision University, faculty of law, lawyer 
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faruli sagamoZiebo moqmedebebi 

da piradi cxovrebis 

xelSeuxeblobis 

konstituciur-samarTlebrivi 

garantiebi

(sakanonmdeblo cvlilebebis mimoxilva)
      

Tamar gvasalia
kavkasiis universitetis magistranti,
saqarTvelos samoqalaqo integraciis centris 
specialuri warmomadgeneli

sakvanZo sityvebi: 
faruli, sagamoZiebo, piradi        

sisxlis samarTlebrivad relevanturi 
qmedeba aris samarTlebrivi aucilebloba, 
romelsac mudmivad Tan sdevs sazogadoe-
bis interesTa optimaluri da mizanSewonili 
dakmayofilebis valdebuleba,  rogorc 
ukve ganxorcilebuli, aseve SesaZlo an/
da safrTxis Semcveli qmedebebis aRkveTis 
gziT. dRes arsebuli Sexedulebis Tanax-
mad, saxelmwifos ZiriTadi idea, misi yve-
la gamovlenili neba da ganxorcielebuli 
qmedeba, mimarTulia erTi miznisken - adamia-
nis Rirsebis dacvisken. danaSaulisgan, ro-
gorc negatiuri socialuri movlenisgan da 
dausabuTebeli msjavrdebisgan dacva is min-
imaluri moTxovnebia, rac Tanamedrove sax-
elmwifosa da Tanamedrove administrirebas 
am ideis gansaxorcieleblad moeTxoveba. 
rogorc sazogadoebas, aseve TiToeul in-
divids aqvs daculobis minimaluri stand-
artebiT samarTlebrivad uzrunvelyofis 
molodini.

danaSaulTan brZola erTgvar kolizias 
qmnis. erTmaneTs upirispirdeba, erTi mxriv, 

uflebaTa dacvis savaldebulooba,  rogorc 
sazogadoebrivi aucileblobis komponenti, 
xolo meore mxirv, danaSaulTan efeqturi 
brZola, rogorc sazogadoebrivi dakveTa 
da saxelmwifo organoTa valdebuleba. 
ZiriTadi uflebebi, rogorc samarTlebri-
vi saxelmwifos arsebiTi elementi, ori 
mimarTulebiT zRudavs saxelmwifos. erTi 
mxriv, igi garkveul farglebs uwesebs mas, 
meore mxriv, ZiriTadi uflebebi warmoad-
gens xelisuflebis samive Stos saqmianobis 
masStabs, am saqmianobis Sinaarsis ganmsaz-
Rvrel kriteriums. amasTan, ZiriTadi ufle-
bebi saxelmwifo xelisuflebas akisrebs 
valdebulebas, rom man TiToeuli uflebis 
ganxorcielebisTvis realuri pirobebis 
Seqmna uzrunvelyos.1 rasakvirvelia, Sesa-
bamisi organoebisTvis ioli ar aris, ipovon 
optimaluri balansi am interesTa Soris da 
danaSaulTan brZola mimdinareobdes ada-
mianis uflebaTa  maRali standartebis dac-

1 izoria l., 2009. Tanamedrove saxelmwifo 
Tanamedrove administracia. Tbilisi, siesta, 
gv: 186.
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viT. sisxlis saproceso samarTali danaSau-
lebrivi qmedebis gamovlenis, aRkveTisa da 
marTlmsajulebis ganxorcielebis mizniT 
sxvadasxva meqanizms iyenebs. maT Soris erT-
erTi, sagamoZiebo moqmedebebis farglebSi, 
gansakuTrebuli TaviseburebiT gamoirCeva  
da Sesabamis saxelmwifo organoebs faruli 
RonisZiebebis ganxorcielebis nebas rTavs. 
rac, erTi SexedviT, konstituciis me-20 
muxlTan mimarTebiT problemuria. saqarT-
velos konstituciis me-20 muxliT daculi 
sfero aris erT-erTi susti rgoli sisxlis 
samarTlis saproceso kodeqsis praqtikuli 
moqmedebisas.

piradi cxovrebis xelSeuxeblobis 
uflebas farTo da mravalmxrivi Sinaarsi 
gaaCnia, romelic uamravi komponentisgan 
Sedgeba. saqarTvelos sakonstitucio sa-
samarTlo piradi cxovrebis konstituciur 
uflebas adamianis Tavisuflebis koncefci-
is ganuyofel nawilad ganixilavs da indi-
vidis damoukidebeli ganviTarebis safuZ-
vlad miiCnevs.2  sakonstitucio sasamarT-
los xedviT, piradi cxovrebis xelSeuxe-
blobis uflebis mizania, daicvas pirebs 
Soris nebismieri saSualebiT saubrisa da 
mimoweris SesaZlebloba. demokratiuli 
sazogadoebis arseboba da ganviTareba war-
moudgenelia informaciis Tavisuflebis, 
azrTa gacvlisa da adamianebis nebismier 
sferoSi Tavisufali komunikaciis garan-
tirebuli SesaZleblobis gareSe.3 adamianis 
uflebaTa evropuli sasamarTlos prec-
edentuli samarTlis mixedviT, kanoniT 
gaTvaliswinebuli SezRudva, pirvel rigSi, 
gulisxmobs piradi cxovrebis xelSeuxe-
blobis sferoSi erovnuli kanonmdeblobiT 
gaTvaliswinebul  uflebaSi Carevis samar-
Tlebriv SesaZleblobas. amasTan, uflebis 
SemzRudveli normebi unda akmayofilebdes 

2 ix. saqarTvelos sakonstitucio sasamarTlos 
2009 wlis 10 ivnisis gadawyvetileba N 1/ 
2/ 458 saqmeze „saqarTvelos moqalaqeebi 
daviT sarTania da aleqsandre maWaraSvili 
saqarTvelos parlamentisa da prezidentis 
winaaRmdeg“. 

3 ix. saqarTvelos sakonstitucio sasamarTlos 
2012 wlis 24 oqtombris #1/2/519 gadawyvetileba, 
II. p.5.

xelmisawvdomobis, ganWvretadobisa da misi 
gaazrebisaTvis saWiro sicxadis princi-
pebs.4 rogorc konstitucia, aseve adamia-
nis uflebaTa evropuli konvencia, iTval-
iswinebs SezRudvis SesaZleblobas, Tuki 
mas aqvs amisTvis myari legitimuri safuZ-
vlebi, konkretulad dadgenil uflebaSi 
Carevis dasaSvebi farglebi. qveynis konsti-
tuciuri wyobis, saxelmwifo da erovnuli 
usafrTxoebis, sazogadoebrivi wesrigis 
dacva, danaSaulis Tavidan acileba, mxolod 
sajaro interesis arseboba imavdroulad 
rasakvirvelia ar aris sakmarisi uflebaSi 
CarevisTvis, TvalsaCino unda iyos intere-
sis dacvis aucilebloba. Sesabamisad, kanon-
mdebloba unda qmnides garantias, rom saja-
ro interesis misaRwevad uflebaSi Careva 
xdebodes mxolod realuri aucileblobis 
SemTxvevebSi.5 amasTan, mwvave sazogadoe-
brivi saWiroeba da SezRudvebi unda iyos 
proporciuli SezRudvis kanonieri miznisa. 

konstituciis me-20 muxliT daculi 
uflebis SezRudvis SemTxvevaSi daculi 
unda iyos uflebis SezRudvis formaluri 
konstituciuri garantiebi - saxeze unda 
iyos mosamarTlis brZaneba an kanoniT gaT-
valiswinebuli gadaudebeli aucilebloba.6 
amasTan, „gadaudebeli aucilebloba“ gu-
lisxmobs iseT SemTxvevebs, rodesac Tanazo-
mierebis principze dayrdnobiT, konstitu-
ciiT gaTvaliswinebuli sajaro interesis 
miRweva realurad arsebuli obieqturi 
mizezis gamo SeuZlebelia kerZo intere-
sebis dauyovneblivi, myisieri SezRudvis ga-
reSe.7 piradi cxovrebis uflebis SezRudvam 
4 usenaSvili j., 2012. piradi cxovrebis 

xelSeuxeblobis uflebis realizaciis prob-
lema sasamarTlos kontrols daqvemdebarebuli 
operatiul-samZebro Ronis Ziebebis warmoe bi-
sas. samarTlis Jurnali, 2, gv. 96.

5 ix. saqarTvelos sakonstitucio sasamarTlos 
2007 wlis 26 dekembris N1/ 3/ 407 gadawyvetileba 
saqmeze „saqarTvelos axalgazrda iuristTa 
asociacia da  moqalaqe ekaterine lomTaTiZe 
saqarTvelos parlamentis winaaRmdeg“. 

6 tuRuSi T., burjanaZe g., mSvenieraZe g., 
gociriZe g., menabde v., adamianis uflebebi da 
saqarTvelos sakonstitucio sasamarTlos 
samarTalwarmoebis praqtika. Tbilisi, gv. 200.

7  ix. saqarTvelos sakonstitucio sasamarTlos 
2007 wlis 26 dekembris #1/3/407 gadawyvetileba, 
II. p. 25.
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unda daakmayofilos SezRudvis testi, rac 
moicavs: SezRudvis kanonTan Sesabamisobas, 
SezRudvis aucileblobas demokratiul 
saxelmwifoSi ramdenime miznis misaRwevad: 
sazogadoebrivi usafrTxoeba, qveynis eko-
nomikuri keTildReobis interesebi, da-
naSaulis Tavidan acileba, janmrTeloba an 
morali, sxvaTa uflebebi da Tavisuflebebi. 
am kriteriumebs daefuZna sakanonmdeblo 
cvlileba, romlebmac sisxlis saproceso 
samarTlis mecnierebasa da operatiul-sam-
Zebro samarTals Soris uflebamosilebaTa 
gadanawileba da erTgvari gaugebrobac ki 
gamoiwvia. operatiul-samZebro saqmiano-
bis meqanizmebis gadatana sisxlis samarT-
lis procesSi gamowveuli iyo imiT, rom am 
regulirebas moexdina piradi cxovrebis 
uflebis im safrTxis saproceso garantire-
ba, romelsac operatiul-samZebro saqmiano-
ba Seicavda.

sakanonmdeblo cvlilebis procesSi Car-
Tuli samoqalaqo seqtori miiCnevda, rom qa-
rTuli kanonmdebloba ar Seicavda sakmaris 
garantiebs qveynis xelisuflebis mxridan 
Zalauflebis borotad gamoyenebis winaaRm-
deg. amasTan, sakanonmdeblo reJimi ver akmay-
ofilebda konstituciuri rangis moTxovnas 
- winawari ganWvretadobis aucileblobas. 
ufro metic, ar Seicavda raime meqanizmebs 
TviTneburi mosmenisa da Zalauflebis boro-
tad gamoyenebis winaaRmdeg.8 damkvidrebuli 
midgomis Tanaxmad, faruli sagamoZiebo moq-
medebebis samarTlebrivi filtrebis gareSe 
gamoyeneba iwvevs adamianis uflebaTa kom-
pleqsur xelyofas, evropuli sasamarTlos 
praqtikaze dayrdnobiT, mtkicebuleba, ro-
melic piradi cxovrebis uflebis xelyofis 
Sedegad aris miRebuli da am mtkicebulebis 
meSveobiT grZeldeba saproceso moqmede-
bebis warmoeba, TavisTavad iwvevs ara mx-
olod piradi cxovrebis xelSeuxeblobis 
uflebis xelyofas, aramed wamoswevs sakiTxs 
samarTliani sasamarTlos uflebis Selaxv-
asTan dakavSirebiT.9

8 http://transparency.ge/post/press-release/
konperentsia-%E2%80%9Eparuli-tvaltvali-da-piradi-
monatsemebis-datsva-mtavari-gamotsvevebi

9 Emmerson B., Ashworth A., Macdonald A., 2012. Human 

adamianis uflebaTa evropuli sa-
samarTlo  adgens ramdenime fuZemdeblur 
garantias,10 romelTa dacvis SemTxvevaSi 
amgvari Careva miiCneva gamarTlebulad.  
konkretulad ki unda ganisazRvros:

1. danaSaulis samarTlebrivi buneba, 
romelTa winaaRmdegadac SesaZle-
beli iqneba satelefono saubris fa-
ruli miyuradeba

2. pirTa kategoria, romlebic SeiZleba 
daeqvemdebaron satelefono saubris 
farul miyuradebas

3. miyuradebis xangrZlivoba
4. usafrTxoebis farglebi, anu am gziT 

mopovebuli informaciis daculoba 
mesame pirTa Carevisgan

5. monacemebis ganadgurebis pirobebi.11

Tavdapirvelad, sakiTxze msjelobi-
sas mizanSewonilad migvaCnia erTgvari Se-
darebiTi analizis gakeTeba dRes moqmedi 
operatiul-samZebro saqmianobis Sesaxeb 
kanonisa da sisxlis samarTlis saproceso 
kodeqsis „faruli sagamoZiebo moqmede-
bebis“ maregulirebeli normebisa. rogorc 
irkveva, operatiul-samZebro saqmianobis 
elementebis sisxlis samarTlis saproceso 
kodeqsSi gadmotana, pirvel rigSi, imiT iyo 
ganpirobebuli, rom uflebaTa dacvis stan-
darti amiT ufro amaRldeboda da proce-
sualuri garantiebis qveS moeqceoda.12 1999 
wlis kanoni operatiul samZebro saqmianobis 
Sesaxeb 2014 wlis 1 agvistos sakanonmdeblo 
cvlilebebamde raime konkretul daTqmas, 
Tu romeli danaSaulebrivi qmedebis mimarT 

Rights and Criminal Justice. London: Sweet&Maxwell, 
p:315.

10 usenaSvili j., 2012. piradi cxovrebis 
xelSeuxeblobis uflebis realizaciis 
problema sasamarTlos kontrols 
daqvemdebarebuli operatiul-samZebro 
RonisZiebebis warmoebisas. J. samarTlis 
Jurnali, 2, gv: 96.

11 Huving V. France, Application N.11105/58,[1990] 
ECHR (Ser.A.),34; Amann V. Switzerland, application N 
27798/95,[2000] ECHR (ser.A),76; Valenzuela Contreras 
V Spain, Application N27671/95 [1998] ECHR (Ser.A),46; 
Prado Bugallo VSpain, Application N 58496/00, [2003] 
ECHR (Ser.A.)30. (ENG)

12 ix. ganmartebiTi baraTi „saqarTvelos sisxlis 
samarTlis saproceso kodeqsSi“ cvlilebebis 
Setanis Taobaze saqarTvelos kanonis proeqtze.  
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ra saxis operatiuli RonisZiebebi unda gam-
oyenebuliyo, ar iTvaliswinebda. am kanonis 
(2014 wlis 1 agvistomde moqmedi redaqcia) 
me-2 muxli iZleoda amomwurav CamonaTvals 
operatiuli RonisZiebebis amocanebis Ses-
axeb, xolo me-7 muxlis me-2 nawiliT ki gaT-
valiswinebuli iyo RonisZiebebis saxeebi, 
romlebic am amocanaTa Sesrulebis mizniT 
SegveZlo gamogveyenebina. amasTan, sasamarT-
los kontrols daqvemdebarebuli oper-
atiul-samZebro RonisZiebaTa gamoyeneba 
SesaZlo iyo im SemTxvevaSi, Tu arsebobda 
msxverplis werilobiTi gancxadeba sisxlis 
samarTlis kodeqsiT gaTvaliswinebuli iseT 
marTlsawinaaRmdego da braleul qmedebas-
Tan dakavSirebiT, romlisTvisac  gaTvalis-
winebuli iyo Tavisuflebis aRkveTa 2 welze 
meti vadiT13. 

2014 wlis cvlilebebis Semdeg operati-
ul-samZebro saqmianobis Sesaxeb kanonSi bev-
ri ram dazustda. principulad ganisazRvra, 
rom am qmedebis ganxorcieleba SeiZleba mx-
olod kanoniT pirdapir gaTvaliswinebul 
SemTxvevebSi, demokratiul sazogadoebaSi 
legitimuri miznebis misaRwevad, amasTa-
nave, igi efuZneba aucilebel sazogadoebriv 
saWiroebas da mkacrad aris damyarebuli 
proporciulobis standartze. rac Seexeba 
satelefono saubris farul miyuradebas, 
informaciis moxsnasa da fiqsacias kavSir-
gabmulobis arxidan, kompiuteruli sistemi-
dan da am mizniT kompiuterul sistemaSi 
Sesabamisi programuli uzrunvelyofis sa-
Sualebebis instalacias, safosto-satele-
grafo gzavnilTa kontrols, farul video- 
da audioCaweras, kino- da foto gadaRebas, 
elqtronuli Tvalyuris devnebas teqnikuri 
saSualebiT, dRes es moqmedebebi warmoad-
gens sisxlis samarTlis saproceso kodeq-
sis regulirebis sferos, sadac pirdapiraa 
gansazRvruli, Tu ra SemTxvevebSi da romel 
danaSaulTa gamoZiebisas aris SesaZlebeli 

13 normaSi cvlileba ganxorcielda saqarTvelos 
sakonstitucio sasamarTlos 2007 wlis 26 
dekembris N1 /3 /407 gadawyvetilebiT saqmeze 
„saqarTvelos axalgazrda iuristTa asociacia 
da moqalaqe e. lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg“.

maTi gamoyeneba.14rogorc wesi, am tipis saga-
moZiebo moqmedebis gamoyeneba gamarTle-
bulia im SemTxvevaSi, rodesac sxva saSuale-
bebiT kanoniT dadgenili miznebis miRwevis 
realuri SesaZlebloba ar arsebobs. Sesabam-
isad, isini warmoadgenen ultima ratio zomebs 
danaSaulis winaaRmdeg. garda amisa, meqaniz-
mis gamoyeneba ukve SesaZlebelia mxolod 
viwrod gansazRvruli qmedebebis winaaRmdeg 
da amasTan, arc erTi maTganis sasjelis min-
imaluri zoma ar aris 3 welze dabali. maSa-
sadame, evropuli sasamarTlos am standart-
Tan dakavSirebiT SeiZleba iTqvas, rom dRes 
moqmedi kanonmdebloba masTan bevrad ufro 
axlos dgas, vidre cvlilebamdeli redaqcia.

rac Seexeba meore gansaxilvel sakiTxs: 
im pirTa dasadgenad, romlebic SeiZleba 
daeqvemdebaron satelefono saubris farul 
miyuradebas, cvlilebamde operatiul sam-
Zebro saqmianobis Sesaxeb kanoniT standar-
tis sapasuxod isev unda migvemarTa me-2 mux-
lisTvis, sadac Camoyalibebuli iyo opera-
tiul-samZebro saqmianobis amocanebi, Tumca 
amis paralelurad, ar iyo dazustebuli, vin 
SeiZleboda yofiliyo misi adresati realu-
rad.  operatiul-samZebro saqmianobis Sesax-
eb kanonis me-9 muxlis me-2 nawili adgenda zo-
gad standarts iseTi saxis operatiul-samZ-
bero RonisZiebis Catarebaze, romelic zRu-
davda kanoniT garantirebul satelefono 
da sxva saxis teqnikuri saSualebiT warmoe-
buli Setyobinebis saidumloebas im safuZv-
lebiT, rac zemoT aRvniSneT.15 aseve sisxlis 
samarTlis saproceso kodeqsis me-3 muxlis 
me-11 punqti iTvaliswinebs dasabuTebuli 
varaudis standarts,. kodeqsis zemoxsenebu-
li muxlebis wakiTxva saSualebas gvaZlevda 
gvevarauda, rom is pirebi, romlebic akmay-
ofilebdnen dasabuTebuli varaudis Semow-
mebis moTxovnas, SeiZleba moxvedriliyvnen 
im pirTa kategoriaSi, romlebic SeiZle-
ba daeqvemdebarebodnen farul miyurade-

14 ix. sisxlis samarTlis saproceso kodeqsis 1433-
e muxlis me-2 nawilis „a“ qvepunqti.

15 ix. saqarTvelos kanoni „operatiul-samZebro 
saqmianobis Sesaxeb“ 2014 wlis 1 agvistomde 
moqmedi redaqcia. 
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bas.16 Tumca kanoni  Tavisuflad tovebda im 
pirTa sakiTxs, romelTa mimarTac ar arse-
bobda dasabuTebuli varaudi danaSaulis 
SesaZlo CadenasTan dakavSirebiT, Tumca 
SesaZlo iyo, rom formiT dakavSirebuli 
yofiliyvnen saqmesTan. Sesabamisad, kanoni 
am mxriv saqmianobaze uflebamosil saxel-
mwifo organoebs maRal diskrecias aniWeb-
da da erTgvari TviTnebobis risks zrdida. 
dRes sisxlis samarTlis saproceso kode-
qsSi satelefono saubris farul miyurade-
basTan erTad dakonkretebulia, rom is Sei-
Zleba ganxorcieldes im piris mimarT, ro-
melzec arsebobs dasabuTebuli varaudi, 
rom man Caidina romelime danaSauli, razec 
realurad SeiZleba ganxorcieldes faruli 
sagamoZiebo moqmedebebis Catareba.17 Tumca 
konkretulad miTiTebuli sisxlis samar-
Tlis kodeqsis muxlebTan erTad, saproce-
so kodeqsi aseve uSvebs mis ganxorcielebas 
ganzrax mZime an/da gansakuTrebiT mZime da-
naSaulebis SemTxvevaSi. adamianis uflebaTa 
evropulma sasamarTlom xazgasmiT aRniSna, 
rom winaswari ganWvretadobis moTxovna ar 
gulisxmobs, rom qveynebs moeTxovebaT amom-
wuravad daasaxelon uSualod is danaSaule-
bi, romelTa gamoZiebamac SesaZloa faruli 
miyuradeba moiTxovos, Tumca aucilebelia 
miTiTeba danaSaulis xasiaTis Sesaxeb.18

gansaxilvelad erT-erT mniSvnelovani 
sakiTxia moqmedebis ganxorcielebis xangr-
Zlivoba.  rodesac problema  warmoadgen-
da operatiul-samZebro saqmianobis Sesaxeb 
saqarTvelos kanonis regulirebis sagans, 
daisva sakiTxi normis arakonstituciuro-
bis Sesaxeb. zogadad aRsaniSnavia, rom oper-
atiul-samZebro saqmianoba Tavisi bunebiT 
warmoadgens SemzRudav aqts. amitomac Cven 
aRvniSneT, rom is saxelmwifo organoebis mx-
ridan unda ganixilebodes rogorc ukidure-
si meqanizmi dakisrebuli valdebulebebis 
misaRwevad. operatiul-samZebro saqmiano-

16 ix .http://transparency.ge/post/press-release/
konperentsia

17 ix. sisxlis samarTlis saproceso kodeqsis 1433-
e muxlis me-2 nawilis „b“ qvepunqti. 

18 ix. adamianis uflebaTa evropuli sasamarTlos 
gadawyvetileba saqmeze -  Kennedy V the United 
Kingdom; Application  26839/05; 18/08/2010. 

bis ganxorcielebis standartebis amaRlebis 
mizniT saqarTvelos uzenaesma sasamarTlom 
gasca rekomendacia, romelic sxva mniSvnelo-
van problemebTan erTad exeboda  RonisZiebis 
ganxorcielebis vadis standartsac. re-
komendaciaSi aRniSna, rom sasamarTlom kan-
onis miznebis misaRwevad pirvel etapze unda 
daadginos erTTviani vada. sasamarTlo miiC-
nevda, rom es vada akmayofilebda gonivru-
lobis standarts mtkicebulebaTa mopovebi-
saTvis, Tumca aqve adgenda gamonaklis SemTx-
vevebSi moqmedebis rekomendaciasac, Tu 
warmodgenili mtkicebulebebiT dadastur-
deboda vadis gagrZelebis aucilebloba.19 
kanonmdebloba nebismieri saxis operatiuli 
RonisZiebis ganxorcielebisTvis awesebs 
mkafiod dadgenil, zust vadebs. dRes moqme-
di redaqciiT gaTvaliswinebulia vadis gagr-
Zelebis SesaZleblobac 7 dRidan 12 Tvemde. 
Tumca, es wesebi mkacrad regulirebulia. 
operatiul-samZebro saqmianobis vadis gagr-
Zeleba SesaZlebeli iqneba or SemTxvevaSi, 
kerZod ki, rodesac saxeze gvaqvs prokuro-
ris an prokuroris TanxmobiT gamomZieblis 
davaleba operatiul-samZebro RonisZiebis 
ganxorcielebis Sesaxeb im SemTxvevaSi, 
rodesac miRebulia gancxadeba an Setyobine-
ba, rom mzaddeba, xdeba an moxda danaSauli, 
an sxva marTlsawinaaRmdego qmedeba, romlis 
gamoc aucilebelia gamoZiebis Catareba, ma-
gram ar arsebobs danaSaulis an sxva marTl-
sawinaaRmdego qmedebis niSnebi, rac sakmarisi 
iqneboda gamoZiebis dasawyebad, an arsebobs 
operatiul-samZebro saqmianobis ganmaxor-
cielebeli organos Txovna-SekiTxva.20aR-
niSnuli vada SesaZlebelia pirvel etapze 
gagrZeldes 3 Tvemde, Tumca saWiroebs oper-
atiul-samZebro organos ufrosis motivire-
bul dadgenilebasa da prokuroris Tanxmo-
bas.21 vadis Semdgomi gagrZeleba dasaSvebia 
6 Tvemde, Tumca aq kanonmdebeli ufro ama-
Rlebs gadawyvetilebis mimReb pirTa stand-
arts da uflebamosilebas aniWebs Sesabamisi 
saxelmwifo uwyebis xelmZRvanelis moadg-

19 http://www.supremecourt.ge/news/id/301
20 ix. „saqarTvelos kanoni operatiul-samZebro 

saqmianobis Sesaxeb“ me-8 muxlis me-2 punqti. 
21 iqve, muxli 8, punqti 3

T
a
m
a
r

 g
v
a
s
a
l

i
a



186 #2,  2015 samarTali da msoflio 

ilis Suamdgomlobasa da saqarTvelos mTa-
vari prokuroris moadgilis Tanxmobas vadis 
gagrZelebasTan dakavSirebiT.22 rac Seexeba 
maqsimalur vadas, kanoni ambobs, rom 12-Tvi-
ani vadis gamoyeneba SesaZlebelia mxolod 
gansakuTrebul SemTxvevebSi Sesabamisi 
saxelmwifo uwyebis xelmZRvanelis  mimarT-
visa da saqarTvelos mTavari prokuroris 
Tanxmobis SemTxvevaSi.23 maSasadame, Tu mi-
zani 12-Tviani periodis gasvlis Semdegad-
ac ar iqna miRweuli, opetariul-samZebro 
RonisZiebas ganxorcielebis samarTlebrivi 
safuZveli gamoecleba, vinaidan kanoni 
pirdapir uTiTebs, rom am vadis gagrZeleba 
aris dauSvebeli. rac Seexeba vadebs satele-
fono saubrebis farul miyuradebasTan da-
kavSirebiT, unda ganvixiloT cvlilebamde 
arsebuli da dRes  moqmedi regulaciis far-
glebSi. iuridiul mecnierebaSi am sakiTx-
Tan dakavSirebiT aRniSnavdnen, rom gansa-
kuTrebiT problematuri iyo sakiTxi winas-
war dadgenili vadis gagrZelebis Taobaze, 
risi saWiroebac, rogorc wesi, Tavs iCenda 
xolme im SemTxvevaSi, rodesac piris dan-
aSaulebrivi qmedebis Sesaxeb operatiuli 
informacia moiTxovda damatebiT monace-
mebis Segrovebas.24  saqarTvelos sakonsti-
tucio sasamarTlom arakonstituciurad 
cno  operatiul-samZebro saqmianobis Ses-
axeb kanonis normis nawili, kerZod ki, sa-
samarTlo gadawyvetilebamde kanoni adgen-
da, rom „Tu operatiuli informacia piris 
danaSaulebrivi qmedebis Sesaxeb moiTxovs 
damatebiTi monacemebis Segrovebas, opera-
tiul-samZebro RonisZiebis Catarebis vada 
SeiZleba gagrZeldes 6 Tvemde“.25 sasamarT-
lo mivida daskvnamde, rom keTilsindisieri 

22 iqve, muxli 8, punqti 4
23 iqve, muxli 8, punqti 5
24 usenaSvili j., 2012. piradi cxovrebis xelSeux-

eblobis uflebis realizaciis problema sa-
samarTlos kontrol daqve mdebarebuli oper-
atiul-samZebro RonisZiebebis warmoebisas. J. 
samarTlis Jurnali, Tbilisi: Tbilisis univer-
sitetis gamomcemloba, 2, gv:  97.

25 ix. saqarTvelos saknonstitucio sasamarTlos 
2012 wlis 29 Tebervlis 2/1/484 gadawyvetile-
ba saqmeze „saqarTvelos axalgazrda iursitTa 
asociacia da saqarTvelos moqalaqe Tamar xi-
daSeli saqarTvelos parlamentis winaaRmdeg“.

ganmartebis pirobebSi normidan ikiTxebo-
da, rom prokurors hqonda uflebamosile-
ba, gaegrZelebina im operatiul-samZebro 
RonisZiebis vada, romlis Catarebazec kanoni 
iTxovda mosamarTlis brZanebas. vinaidan 
konstituciis me-20 muxli imperatiulad 
adgens, rom uflebaSi Careva unda ganxor-
cieldes sasamarTlos gadawyvetilebiT. 
kanonis es Canaweri arakonstituciurad 
iqna cnobili. am gadawyvetilebiT vadebTan 
dakavSirebuli regulaciebi Sesabamisoba-
Si movida evrosasamarTlos precedentuli 
samarTliT dadgenil standartebTan. dRes 
arsebuli viTarebiT sisxlis samarTlis sap-
roceso kodeqsis 1433-e muxlis me-12 nawiliT 
dadgenilia ganxorcielebis vadebi. amasTan, 
yuradReba unda gavamaxviloT im erT-erT 
win gadadgmul nabijze, romelic pirveladi 
vadis gansazRvraSi gamoixateba. marTalia 
2012 wlis 29 Tebervlis gadawyvetilebiT 
sakonstitucio sasamarTlom vadebis prob-
lema erTgvarad gadaWra, Tumca kanoni Riad 
tovebda RonisZiebis ganxorcielebis sawyis 
vadas. amJamad operatiul-samZebro saqmia-
nobis Sesaxeb kanoni da sisxlis samarTlis 
saproceso kodeqsi akeTeben miTiTebas pir-
velad vadebTan dakavSirebiT. faruli sag-
amoZiebo moqmedebis SemTxvevaSi igi Sesa-
Zlebelia ganxorcieldes ara umetes erTi 
Tvisa, prokuroris motivirebuli Suamd-
gomlobiT ki sasamarTlos ganCinebis sa-
fuZvelze SesaZlebeli xdeba 2 Tvemde mo-
qmedebis gaxangrZliveba, xolo vinaidan 
msgavsi sagamoZiebo moqmedebebis Catarebis 
vadebis zrdasTan erTad izrdeba dacul 
uflebaSi Carevis intensivoba, mesame etapi 
ukve adgens SedarebiT maRal standarts da 
gulisxmobs mTavari prokuroris motivire-
buli Seuamdgomlobis safuZvelze mis gax-
angrZlivebas 3 Tvis vadiT. 26

yuradReba unda gamaxvildes mopovebuli 
informaciis daculobasa da kanonmdeblo-
biT mesame pirebis Carevis SezRudvis stan-
dartze. gasaidumloebam, rogorc wesi, Sei-
Zleba SezRudos iseTi fundamenturi ufle-

26 ix. “saqarTvelos sisxlis samarTlis saproceso 
kodeqsis“ 1433-e muxli.
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ba, rogoricaa wvdoma informaciaze, rasac 
aregulirebs saqarTvelos zogadi adminis-
traciuli kodeqsi. Tumca aqve gasaTvalis-
winebelia, rom amave kodeqsiT pirdapiraa 
dawesebuli SezRudva iseTi saxis infor-
maciaze, romelic warmoadgens saxelmwifo 
saidumlobas. vinaidan Cven kvlevis far-
glebSi vaxdenT dRevandeli da cvlilebamde 
moqmedi kanonmdeblobebis Sedarebas, unda 
aRvniSnoT, rom 2014 wlis 1 agvistos cvlile-
bamdec da dReis mdgomareobiTac operati-
ul-samZebro saqmianoba warmoadgens mkacrad 
gasaidumloebul saqmianobas.27 es principu-
li debuleba Tavis mxriv exeboda satelefo-
no saubrebis farul mosmenebsac, rodesac 
is operatiul-samZebro RonisZiebis  saxes 
warmoadgenda.28 amasTan, masze xelmisawvdo-
mobis sakiTxi ganisazRvreboda saxelmwifo 
saidumloebis Sesaxeb kanoniT, romelic miu-
TiTebs, rom iseTi saxis cnobebi, romlebic  
Seicavs informacias operatiul-samZebro 
saqmianobis gegmebis, organizebis, material-
uri-teqnikuri uzrunvelyofis saSualebis, 
formebis, meTodebis, Sedegebis da a.S. Sesax-
eb, warmoadgens saxelmwifo saidumloebas.29 
cvlilebamde kanoni aseve iTvaliswinebda 
pirdapir SezRudvas informaciis daSveba-
ze im SemTxvevaSic ki, Tu igi samecniero-kv-
leviTi miznebiT iqneboda dasabuTebuli. 
saxelmwifo saidumloebis Sesaxeb kanonis 
regulirebas operatiul-saZmebro saqmiano-
bis paralelurad vrceldeba aseve farul 
sagamoZiebo moqmedebebze, aRniSnuli norma 
pirdapir adgens am SezRudvas.30 saxelmwifo 
xelisuflebis organoebis valdebulebaze, 
Seinaxos msgavsi tipis informacia sazoga-
doebisaTvis xelmiuwvdomel dosieSi, aseve 
dadasturebulia evropuli sasamarTlos 
precedentuli samarTliT31. 

27 ix. „operatiul-samZebro saqmianobis Sesaxeb“ 
kanoni, muxli 5.

28 ix. „operatiul samZebro saqmianobis Sesaxeb 
kanoni“ 2014 wlis 1 agvistos cvlilebebamde mo-
qmedi redaqciiT.

29 ix. kanoni „saxelmwifo saidumloebis Sesaxeb“ 
muxli 7.

30 ix. kanoni „saxelmwifo saidumloebis Sesaxeb“ 
muxli 7.

31 ix. Leander v. Sweden, Application 9248/81. 26.03.[1987]
ECHR.

rac Seexeba monacemTa ganadgurebis 
etaps,  saqarTvelos sisxlis samarTali sap-
roceso kodeqsi monacemTa ganadgurebis 
ramdenime etaps icnobs. zogadad, unda aRin-
iSnos, rom monacemTa ganadgurebis regla-
mentireba Tavis TavSi moiazrebs piradi 
cxovrebis uflebis dacvis meqanizms. igi 
erT-erTi xerxia imisTvis, rom monacemi ar 
iqnes gamoyenebuli aralegitimuri miznebi-
sTvis da amasTan, ar moxdes misi gasajaroe-
ba. adamianis uflebaTa evropuli konvenciis 
farglebSi aRniSnul sakiTxze yuradRebas 
amaxvilebs evropuli sasamarTlo, man ram-
denime saqmeSi aRniSna, rom xelisuflebis 
organoTa mxridan monacemTa Senaxva, ro-
gori xerxiTac ar unda iyos igi mopovebu-
li, pirdapir zemoqmedebas axdens individis 
piradi cxovrebis interesebze.32 sisxlis 
samarTlis saproceso kodeqsSi gamoyofil-
ia araRiarebuli monacemebis ganadgureba; 
gadaudebeli aucileblobis farglebSi Cat-
arebuli da sasamarTlos mier kanonierad 
cnobili faruli sagamoZiebo moqmedebis 
Sedegi, romelic mxaris mier mtkicebulebad 
ar iqneba wardgenili; aseve, cnobebis ga-
nadgureba, romelic ar exeba piris danaSau-
lebriv saqmianobas, magram Seicavs cnobebs 
misi an sxvisi piradi cxovrebis Sesaxeb.33 
ganadgurebas eqvemdebareba aseve, sasamarT-
los mier ukanonod cnobili faruli saga-
moZiebo moqmedebis monacemi saboloo in-
stanciis sasamarTlos mier ganaCenis gamo-
tanidan 6 Tvis gasvlis Semdeg. erT-erTi 
mniSvnelovani komponenti, romelsac piradi 
cxovrebis xelSeuxeblobis dacvis mizniT 
Seicavs sisxlis samarTlis saproceso kode-
qsi, aris piris SesaZlebloba, romlisTvisac 
mocemul saqmeze samarTalwarmoebis mimdi-
nareobisas an misi dasrulebis Semdeg cno-
bili gaxda faruli sagamoZiebo moqmedebis 
Catarebis Sesaxeb informacia, gaasaCivros 
saapelacio sasamarTlos sagamoZiebo kole-
giaSi. 34 Tavis mxriv, mniSvnelovania is sap-
32 ix. S. and Marper v. the U.K. Application: 30562/04, 

04.12.[2008]ECHR. 
33 ix. „saqarTvelos sisxlis samarTlis saproceso 

kodeqsi“ 1438-e muxlis  pirveli nawili.
34 ix. saqarTvelos sisxlis samarTlis saproceso 

kodeqsi, 1433-e muxlis me-14-me-15 nawilebi.
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roceso Sedegi, rac SesaZlebelia dadges 
am gasaCivrebis Sedegad. rogorc saproce-
so kodeqsi adgens, samarTalwarmoebis mim-
dinareobisas misi gasaCivrebis SemTxvevaSi 
SesaZlebelia dadgindes piris mimarT zian-
is anazRaurebis valdebuleba, xolo samar-
Talwarmoebis dasrulebis SemTxvevaSi ki, 
Sesabamisi sasamarTlos mier saCivris dak-
mayofileba imTaviTve qmnis saqmis gadasin-
jvis safuZvels axlad gamovlenil garemoe-
baTa safuZvelze. udavoa, rom es reguli-
reba mniSvnelovani saproceso garantiaa, 
rogorc uflebis dacvis, aseve interesTa 
dabalansebis kuTxiT.

saboloo jamSi unda aRvniSnoT, rom ada-
mianis uflebaTa dacvis kuTxiT dRes moqme-
di regulacia bevrad axlos dgas adamianis 
uflebaTa evropuli sasamarTlos standar-

tebTan. precedentuli samarTliT dadge-
nili is ZiriTadi testi, romelic moicavs 
faruli moqmedebebis gansaxorcieleblad 
iseTi kriteriumebis gaweras, rogoricaa da-
naSaulis samarTlebrvi buneba, kategoria, 
moqmedebis ganxorcielebis xangrZlivoba, 
informaciis dacvis kriteriumebi da a.S. am 
sakanonmdeblo cvlilebiT, SeiZleba iTqvas, 
met-naklebad dakmayofilda. Seiqmna ise-
Ti meqanizmebi, romelic erTi mxriv gamor-
icxavs farul, ukanono mosmenebs, meore mx-
riv, is Canawerebi, romlebic ar ukavSirdeba 
gamoZiebas da, amasTanave, piradi xasiaTisaa, 
nadgurdeba. rac Tavis mxriv,  gulisxmobs 
konstituciuri garantiebs met simyares 
sisxlis saproceso samarTlis praqtikuli 
realizebisas. 
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In this work we have considered one of the acute 
points of moderc criminal justice of Georgia-covert in-
vestigation actions. we have separated negative and 
positive parts of these changes and discussed about 
this changes alongside with the consideration of for-
eign countries law and practices. 

After the consideration all above mentioned 
points and the data of comprehensive research, we 
emphasized on the operative investigation activities 
and the constitutional guarantees of human rights 
protection. Particularly we discussed about the article 
of 20th of Georgian constitution and the essence of 
right of privacy. Under this topic, we clarified that righs 

to inviolability of the private life is not absolute right 
and said that, It may be restricted in order to achive 
the legitimate goals provided for the constitution that 
is necessary for the democratic state, but restriction 
of the right comply with certain requarements. After 
the attributive of the foremost idea of the right of pri-
vacy we made a comprehensive research and anylised 
law in accordance with the constitutional guarantees. 

The foremost issues were processing by the con-
sideration of the practice of European court of human 
rights which help us to determine, - is Georgian law in 
appropriate with the European challenges?

UNDERCOVER INVESTIGATIVE ACTIONS 
AND PRIVACY CONSTITUTIONAL AND 
LEGAL GUARANTEES 
(REVIEW OF LEGISLATIVE CHANGES)

Tamar Gvasalia                   
Caucasus University, School of law, Ministry of Environment of Georgia, 
Legal Department, Chief Specialist, Lawyer, Master of law
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